
 

 

The IIFM Perpetual Tier1 Mudarabah sukuk template standard documents (the "IIFM 

Template Sukuk Al Mudarabah Tier1 Standard Documents") have been developed by the IIFM 

to facilitate and ease the issuance of perpetual Sukuk Al Mudarabah Tier1 in a Shari‘ah 

compliant manner. IIFM hereby authorizes any Islamic financial institution and any other 

Islamic financial industry participant to use the IIFM Template Sukuk Al Mudarabah Tier1 

Standard Documents and their use is not restricted to IIFM members only. The IIFM Template 

Sukuk Al Mudarabah Tier1 Standard Documents are accompanied by a template Prospectus 

which covers an explanation of the structure and operational guidance to be implemented by 

potential users. 
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AS RAB-AL-MAAL AND TRUSTEE 

AND 
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Disclaimer 

The Sukuk Al Mudarabah document templates (the "IIFM Template Sukuk Al Mudarabah Tier1 Standard 

Documents”) comprise the following: 

• Prospectus. 

• Master Mudarabah Standard Agreement For Perpetual Mudarabah Sukuk Tier1. 

• Declaration of Trust for Perpetual Mudarabah Sukuk Tier1 

 

The main objective of the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents is to facilitate and ease 

the issuance of perpetual Sukuk Al Mudarabah Tier1 in a Shari‘ah compliant manner. IIFM hereby authorizes any 

Islamic financial institution and any other Islamic financial industry participant to use the IIFM Template Sukuk 

Al Mudarabah Tier1 Standard Documents and their use is not restricted to IIFM members only.     

Users of the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents should note that, when entering into 

issuances of trust certificates ("Issuances") under or in relation to the IIFM Template Sukuk Al Mudarabah Tier1 

Standard Documents or making any amendment or addition to the IIFM Template Sukuk Al Mudarabah Tier1 

Standard Documents, they must first take all action required to satisfy themselves as to the Shari‘ah compliance 

of the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents and the Issuance thereunder.      

The IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents have been approved by the IIFM Shari‘ah 

Board. Any user who proposes to use them, without any fundamental amendments, may request a copy of the 

IIFM Shari‘ah Board Approval Pronouncement. Potential users are requested to contact IIFM in order to complete 

certain formalities to obtain a copy of the IIFM Shari‘ah Board Approval Pronouncement. The IIFM Shari‘ah 

Board Approval Pronouncement is in relation to the IIFM Template Sukuk Al  Mudarabah Tier1 Documents only 

and shall not cover any specific transactions. 

IIFM is not responsible for the use of the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents or for 

any damages or losses resulting from the use of the IIFM Template Sukuk Al Mudarabah Tier1 Standard 

Documents or any specific transactions thereunder. All potential users are urged to undertake their own evaluation 

of the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents to ensure that they are appropriate for use 

by them in their particular circumstances or in a particular transaction and to ensure that their interests will be 

protected by their use. Potential users of the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents 

agree that it is the responsibility of such user to ensure that the terms, provisions and conditions of the IIFM 

Template Sukuk Al Mudarabah Tier1 Standard Documents are appropriate and protect the user’s interests in all 

respects, and to modify any such terms, provisions and conditions as appropriate in the circumstances.         

These IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents are drafted under English law. Each user 

shall ensure that the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents are compliant with, and 

enforceable in, each applicable jurisdiction on a transaction specific basis. Users should obtain their own 

independent legal advice when using the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents.   

The attention of users of this document is drawn to the footnotes to this document, which provide explanatory 

information but do not constitute a part of the applicable IIFM Template Sukuk Al Mudarabah Tier1 Standard 

Document itself. Also, the attention of users of this document is drawn that recognized Fiqh Academies, 

institutions and relevant AAOIFI Shari‘ah standards as well as market practice, have been used as a reference in 

the drafting of these IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents as at the date of launch of 

the documents.  
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THIS MASTER MUDARABAH STANDARD AGREEMENT1 (the "Agreement") is 

dated [•] and made 

BETWEEN: 

(1) [SPV] LIMITED,2 in its capacity as issuer of the Certificates  and as trustee for and on 

behalf of the Certificateholders (the "Trustee") and as Rab-al-Maal in accordance with 

the terms of this Agreement (the "Rab-al-Maal"); and 

(2) [COMPANY], in its capacity as Mudarib (the "Mudarib"). 

RECITALS: 

(A) [•] (in its capacity as issuer) has issued [currency][amount] Tier 1 Capital Certificates 

(Sukuk)3 (the "Certificates") to Certificateholders. The Certificates are constituted by 

a declaration of trust (the "Declaration of Trust") dated the date hereof between the 

Trustee [Company] and the Delegate (each as defined herein). 

(B) Pursuant to the Conditions, the Trustee is authorised by the Certificateholders to invest 

the proceeds of the Certificates with the Mudarib in accordance with this Agreement. 

(C) The Mudarib has invited the Trustee to invest with it in accordance with an investment 

plan prepared by the Mudarib (a copy of which is set out at Schedule 1 (Investment 

Plan) to this Agreement (the "Investment Plan"). 

(D) The Trustee hereby appoints [Company] as Mudarib and [Company] accepts its 

appointment as Mudarib in accordance with this Agreement. This Agreement 

constitutes the Mudarabah (the "Mudarabah") between the Mudarib and the Trustee 

and sets out the rights and obligations of the Trustee and the Mudarib in relation thereto. 

 
1  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: Mudarabah is a partnership in profit whereby 

one party provides capital (Rab al-Mal or Rab ul-Mal) and the other party provides labour (Mudarib).  

Mudarabah contract general principles: Each of the contracting parties may terminate it unilaterally except 

in two cases: (1) When the Mudarib has already commenced the business, in which case the Mudarabah 

contract becomes binding up to the date of actual or constructive liquidation (2) When the contracting parties 

agree to determine a  duration for which the contract will remain in operation. In this case, the contract cannot 

be terminated prior to the end of the designated duration, except by mutual agreement of the contracting 

parties.    
2  Revised AAOIFI Shari‘ah Standard No. (17) Investment Sukuk: Mudarabah Sukuk. These are certificates 

that represent projects or activities managed on the basis of Mudarabah by appointing one of the partners or 

another person as the Mudarib for the management of the operation.  

The issuer of these certificates capital is the Mudarib, the subscribers are the owners of, and the realized funds 

are the Mudarabah capital. The certificate holders own the assets of Mudarabah and the agreed upon share 

of the profits belongs to the owners of capital and they bear the loss, if any.  
3  Perpetual sukuk is a sukuk issue that does not mature and hence sukuk are treated as equity (i.e. huquq al-

mulkiyyah) rather than debt (i.e. dayn).  perpetual sukuk have no fixed maturity date (final redemption date) 

and are viewed as part of tier-1capital (according to basel iii) or the total paid up capital that can absorb losses 

while the bank is still solvent. sukuk holders cannot redeem their certificates (sukuk) unless a redemption 

trigger event occurs. in case of redemption, sukuk may be redeemed in whole but not in part. 
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IT IS AGREED as follows: 

1. DEFINITIONS AND INTERPRETATION 

1.1 Definitions 

Except as otherwise expressly provided in this Agreement, capitalised terms used in 

this Agreement shall have the meanings given to such terms in the Conditions.  In 

addition, the following terms shall have the meanings given below: 

"Additional Amounts" has the meaning given to it in Condition [13] (Taxation); 

"Applicable Rate" means: 

(a) from the date of this Agreement to (but excluding) the Mudarabah Profit Rate 

Reset Date, [•] per cent. per annum; and 

(b) in respect of each Reset Period, the aggregate of: 

(i) the Margin4; and 

(ii) the applicable [Relevant [•] Year Reset Rate], 

for the purpose of calculating the Periodic Distribution Amount to be paid out 

of the Rab-al- Maal Mudarabah Profit or Rab-al-Maal Final Mudarabah Profit, 

as applicable; 

"Applicable Rate Determination Date" means, in respect of a Reset Period, the third 

Business Day prior to the Reset Date in respect of such Reset Period; 

"Applicable Regulatory Capital Requirements" means any requirements contained 

in the Capital Regulations for the maintenance of capital from time to time applicable 

to [Company], including transitional rules and waivers granted in respect of the 

foregoing; 

"Assets" means the consolidated gross assets of the Mudarib as shown (if required by 

any relevant party) in the latest audited or (as the case may be) auditor reviewed 

consolidated balance sheet of the Mudarib, but adjusted for subsequent events in such 

manner as the Directors, the Auditors or (if a bankruptcy trustee (or any equivalent 

insolvency practitioner) has been appointed in respect of the Mudarib) a bankruptcy 

trustee (or such equivalent insolvency practitioner) may determine; 

"Auditors" means, at any time, the statutory independent auditors to the Mudarib at the 

relevant time or such other auditor as may be appointed for the purpose of this 

Agreement; 

"Basel III Implementation Date" means the date from which legislation, rules or other 

measures implementing Basel III in the [•] (or, if the Central Bank ceases to have 

primary bank supervisory authority with respect to [Company], in the jurisdiction of 

 
4  Note: The Margin is the "profit" rate above a benchmark rate applicable to the sukuk (it is an entirely 

commercial number). 



 

  - 3 -   

 

the relevant entity having primary bank supervisory authority with respect to 

[Company]) are applied to [Company];  

"Calculation Agent" means a financial institution selected and appointed by the 

Mudarb for the purposes of performing any of the functions expressed to be performed 

by the calculation agent pursuant to this Agreement, the Conditions and the Agency 

Agreement; 

"Capital Event" is deemed to have occurred if [Company] is notified in writing by the 

Financial Regulator to the effect that the face amount (or the amount that qualifies as 

regulatory capital, if some amount of the Certificates are held by [Company] or whose 

purchase is funded by [Company]) of the Certificates is excluded (in full or, to the 

extent not prohibited by relevant regulatory criteria for Tier 1 Capital applicable from 

time to time, in part), from the consolidated Tier 1 Capital of [Company] (save where 

such non-qualification is only as a result of any applicable limitation on the amount of 

such capital); 

5"Capital Regulations" means at any time the regulations, requirements, guidelines 

and policies relating to capital adequacy then in effect in the [•] including those of the 

Financial Regulator, as applicable to [Company]; 

"Central Bank" means the Central Bank of [•]; 

"Certificates" has the meaning given to it in the Conditions; 

"Common Equity Tier 1 Capital" means capital qualifying as, and approved by the 

Financial Regulator as, common equity tier 1 in accordance with the Capital 

Regulations and, from the Basel III Implementation Date, as common equity tier 1 as 

implemented in Applicable Regulatory Capital Requirements; 

"Conditions" means the terms and conditions relating to the Certificates as set out in 

schedule 2 (Terms and Conditions of the Certificates) of the Declaration of Trust, and 

a reference to any particular "Condition" thereof shall be construed accordingly; 

"Delegate" has the meaning given to it in the Declaration of Trust; 

"Dissolution Mudarabah Capital" has the meaning given to it in sub-clause 7.3.1 

(Final Constructive Liquidation at Mudarib's option); 

"Distributable Profits" means the amount of the Mudarib's consolidated retained 

earnings and reserves, including general reserves, special reserves and statutory 

reserves (to the extent not restricted from distribution by applicable law), after the 

transfer of any amounts to non-distributable reserves, all as calculated by the Mudarib 

based on its most recent consolidated financial statements; 

"Effective Date" means the date on which the Financial Regulator delivers a written 

notification to [Company] which has the effect that a Capital Event would arise if the 

provisions of Clause 6 (Write-down at the Point of Non-Viability) are, at the relevant 

time, not effective; 

 
5  Note: The regulatory capital regime will need to be reviewed and modified in each applicable jurisdiction. 
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"Expected Mudarabah Profit Rate" means, on a per annum basis, the rate (expressed 

as a percentage) obtained by dividing (i) the then Applicable Rate by (ii) [•]; 

"Final Mudarabah Profit" has the meaning given to it in Clause 5.1 (Final Mudarabah 

Profit on Mudarabah End Date); 

"Financial Regulator" means the Central Bank or any successor entity having primary 

bank supervisory authority with respect to the Mudarib in the [•]; 

"First Mudarabah Profit Distribution Date" means [•] 20[•]; 

"General Mudarabah Pool" means the general Mudarabah pool of [Company] 

comprising: (i) [Company]'s shareholders' equity; (ii) proceeds of all current savings 

and investment deposit accounts with [Company]; (iii) any other source of funds 

included in the General Mudarabah Pool by [Company] from time to time; and (iv) 

following contribution of the Mudarabah Capital on the commencement date of the 

Mudarabah, the Mudarabah Capital;   

"Indemnity Payment" has the meaning given to it in Clause 12.2 (Costs, 

Compensation and Indemnity); 

"Investment Plan" has the meaning given in Recital C; 

"Issuer" means [•] in its capacity as issuer of the Certificates; 

"Junior Obligations"6 means all claims of the holders of Ordinary Shares and all 

payment obligations of [Company] in respect of its Other Common Equity Tier 1 

Instruments; 

"Liabilities" means the consolidated gross liabilities of the Mudarib as shown (if 

required by any relevant party) in the latest audited or (as the case may be) auditor 

reviewed consolidated balance sheet of the Mudarib, but adjusted for contingent 

liabilities and for subsequent events in such manner as the Directors, the Auditors or (if 

a bankruptcy trustee (or any equivalent insolvency practitioner) has been appointed in 

respect of the Mudarib) a bankruptcy trustee (or such equivalent insolvency practitioner) 

may determine; 

"Liquidation Proceeds" has the meaning given to it in sub-clause 7.3.1 (Final 

Constructive Liquidation at Mudarib's option); 

"Mudarabah" has the meaning given in Recital D; 

 
6  Two issues in arranging debts when liquidating company funds) Priority in debt repayment i.e. ranking) are: 

 First: Giving priority to public concession debts such as government fees, taxes, and the like over private 

debts.  

 Second: Giving priority to private concession debts over ordinary/regular debts, and private concession takes 

precedence based on agreement between the debtor and its creditors that some creditors have priority over 

others when the rights are due.  

 The preference (i.e. ranking) in these two above mentioned issues has no Shariʻah implication if the parties 

are aware of this preference arrangement upon signing the agreement, because by signing the agreement the 

second rank creditor has waived some of his right, as it is as if the creditor has waived his share of the debt 

upon bankruptcy or insolvency of a debtor. 
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"Mudarabah Accounts" means, in respect of each Mudarabah Profit Distribution 

Period, the accounts of the Mudarabah prepared by (or on behalf of) the Mudarib; 

"Mudarabah Assets" has the meaning given to it in sub-clause 4.1.3 (Mudarabah 

Assets); 

"Mudarabah Capital" means the capital amount contributed to the Mudarabah by the 

Trustee (on behalf of the Certificateholders), which shall be an amount equal to 

[currency][amount] on the date of this Agreement and which may be subject to change 

after the date of this Agreement in accordance with the terms of sub-clause 7.3.7(b) 

(Purchase) hereof; 

"Mudarabah End Date" has the meaning given in sub-clause 2.1.2 (Term of the 

Mudarabah); 

"Mudarabah Profit" means the profit (if any) earned from the Mudarabah, being an 

amount equal to the value of the Mudarabah Assets on the relevant date minus the 

aggregate of: 

(a) the Mudarabah Capital; 

(b) any costs (consisting of direct costs and allocated costs) and/or provisions 

associated with the operation of the Mudarabah during the Mudarabah Term; 

and 

(c) any taxes incurred in connection with the operation of the Mudarabah 

(including in connection with any transfer, sale or disposal of any Mudarabah 

Asset during the Mudarabah Term) but excluding the Mudarib's obligations (if 

any) to pay any Taxes and/or Additional Amounts under, or in connection with, 

Clause 5.11 (Taxation), 

as reflected in the Mudarabah Accounts; 

"Mudarabah Profit Distribution Date" means [•] and [•] in each year, starting on the 

First Mudarabah Profit Distribution Date; 

"Mudarabah Profit Distribution Period" means the period beginning on (and 

including) the date of this Agreement and ending on (but excluding) the First 

Mudarabah Profit Distribution Date and each successive period beginning on (and 

including) a Mudarabah Profit Distribution Date and ending on (but excluding) the next 

succeeding Mudarabah Profit Distribution Date or the Mudarabah End Date (as 

applicable); 

"Mudarabah Profit Rate Reset Date" means [•] 20[•]; 

"Mudarabah Reserve" has the meaning given to it in sub-clause 5.4.1(a) (Mudarabah 

Reserve); 

"Mudarabah Term" means the period commencing on the date of this Agreement and 

ending (i) on the Mudarabah End Date or (ii) (if earlier) (A) on the Non-Viability Event 

Write- down Date or (B) on the date on which any payment obligation under this 

Agreement is due and on such payment date any of the Solvency Conditions are not 
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satisfied or a bankruptcy order in respect of the Mudarib has been issued by a court in 

the [•]; 

"Non-Payment Election" has the meaning given to it in Clause 5.6 (Non-Payment 

Election); 

"Non-Payment Event" has the meaning given to it in Clause 5.5 (Non-Payment Event); 

"Non-Viable" means (a) insolvent, bankrupt, unable to pay a material part of its 

obligations as they fall due or unable to carry on its business or (b) any other event or 

circumstance occurs which is specified as constituting non-viability by the Financial 

Regulator or in applicable banking regulations; 

"Non-Viability Event" means that the Financial Regulator has notified the Mudarib in 

writing that it has determined that the Mudarib is, or will become, Non-Viable without: 

(a) a Write-down; or 

(b) a public sector injection of capital (or equivalent support);  

"Non-Viability Event Write-down Date" shall be the date on which the Write-down 

will take place as specified in the Non-Viability Notice, which date shall be no later 

than 10 Business Days (or such earlier date as determined by the Financial Regulator) 

after the date of the Non-Viability Notice; 

"Non-Viability Notice" has the meaning given to it in Clause 6.3 (Write-down at the 

Point of Non-Viability); 

"Ordinary Shares" means issued ordinary shares of [Company], having on the date of 

this Agreement a par value of [currency][amount] each; 

"Other Common Equity Tier 1 Instruments" means securities issued by [Company] 

that qualify as Common Equity Tier 1 Capital of [Company] other than Ordinary Shares; 

"Pari Passu Obligations" means all subordinated payment obligations of [Company] 

which rank, or are expressed to rank, pari passu with the Relevant Obligations; 

"Parties" means the parties to this Agreement; 

"Periodic Distribution Amount" has the meaning given to it in Condition [7.2] 

(Periodic Distribution Amounts); 

"Rab-al-Maal Final Mudarabah Profit" has the meaning given to it in sub-clause 5.1.2 

(Final Mudarabah Profit on Mudarabah End Date); 

"Rab-al-Maal Mudarabah Profit" has the meaning given to it in Clause 5.2 

(Mudarabah Profit); 

"Relevant Jurisdiction" means the [Cayman Islands] (in the case of any payment made 

by the Trustee) and the [•] (in the case of any payment made by [Company]) or, in each 

case, any political sub-division or authority thereof or therein having the power to tax; 
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"Relevant Obligations" means the payment obligations of the Mudarib under this 

Agreement; 

"Reset Date" means the Mudarabah Profit Rate Reset Date, and every [•] anniversary 
thereafter; 

"Reset Period" means the period from (and including) the Mudarabah Profit Rate 

Reset Date to (but excluding) the earlier of (a) the Mudarabah End Date and (b) the 

following Reset Date, and (if applicable) each successive period thereafter from (and 

including) such Reset Date to (but excluding) the earlier of (x) the Mudarabah End 

Date and (y) the next succeeding Reset Date; 

"Senior Creditors"7 means creditors of [Company] [(including depositors (in respect 

of their due claims))] and, for this purpose, holders of any instrument issued by, or other 

obligation of, [Company] which ranks senior to the claims of the Trustee in respect of 

the Relevant Obligations) other than creditors in respect of obligations, the claims in 

relation to which rank or are expressed to rank pari passu with, or junior to, the claims 

of the Trustee in respect of the Relevant Obligations;  

"Senior Obligations" means all unsubordinated payment obligations of [Company] 

(including payment obligations to [Company]'s depositors) and all subordinated 

payment obligations (if any) of [Company] except Pari Passu Obligations and Junior 

Obligations; 

"Solvency Conditions" has the meaning given to it in sub-clause 2.2.2(b) (Payments 

to Senior Creditors); 

"Solvent" means that: (i) [Company] is able to pay its debts as they fall due and (ii) its 

Assets exceed its Liabilities; 

"Tax Event" means [Company] or the Trustee (as the case may be) would, as a result 

of a Tax Law Change, in making any payments under the Mudarabah Agreement (in 

the case of [Company]) on the next due date for a payment of Mudarabah Profit or the 

Certificates (in the case of the Trustee) on the next due date for payment of a Periodic 

Distribution Amount (as the case may be) (whether or not a Non-Payment Event has 

occurred or a Non-Payment Election has been made), be required to pay Additional 

Amounts (and such requirement cannot be avoided by [Company] or the Trustee (as 

the case may be) taking reasonable measures available to it); 

"Tax Law Change" means any change in, or amendment to, the laws affecting taxation 

(or regulations or rulings promulgated thereunder) of any Relevant Jurisdiction, or any 

change in the official application of such laws, regulations or rulings; 

"Tier 1 Capital" means capital qualifying as, and approved by the Financial 

Regulator as, tier 1 capital in accordance with the Capital Regulations; 

 
7  Since the Mudarabah Sukukholders funds are commingled in the general pool where senior creditors are 

depositors and each depositor has its own contract, the parties would need to consider the terms and conditions 

of each depositor contract on a case by case basis.  
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"Transaction Account" has the meaning (and interpretation) given to it in the 

Conditions; 

"Transaction Documents" has the meaning given to it in the Conditions; 

"Trust Assets" has the meaning given to it in the Conditions; 

["USD" and "dollars" mean the lawful currency of the United States of America;] and 

"Write-down" means: 

(a) the Certificateholders' rights to the Trust Assets (including the Mudarabah 

Assets) shall automatically be deemed to be irrevocably and unconditionally 

written-down in whole; 

(b) the Certificates shall be cancelled; and 

(c) all rights of any Certificateholder for payment of any amounts under or in 

respect of the Certificates (including, without limitation, any amounts arising as 

a result of, or due and payable upon the occurrence of, a Dissolution Event) 

shall be cancelled and not restored under any circumstances, irrespective of 

whether such amounts have become due and payable prior to the date of the 

Non-Viability Notice or the Non-Viability Event Write-down Date. 

1.2 Construction 

1.2.1 Unless a contrary indication appears any reference in this Agreement to: 

(a) a "Party", the "Trustee", the "Mudarib", the "Calculation Agent", the 

"Registrar", or any other person shall be construed so as to include its 

successors in title, permitted assigns and permitted transferees; 

(b) "asset" includes present and future properties, revenues and rights of 

every description; 

(c) a "law" includes any law, statute, constitution, decree, judgment, treaty, 

regulation, directive, by-law, order or any other legislative measure of 

any governmental, intergovernmental or supranational body, agency, 

department or regulatory, self-regulatory or other authority or 

organisation; 

(d) a "person" shall be construed as a reference to any person, firm, 

company, corporation, government, state or agency of a state or any 

association or partnership (whether or not having separate legal 

personality) of two or more of the foregoing; 

(e) a "constructive liquidation" on a particular date shall be construed as a 

reference to the value of the Mudarabah Assets should they be 

liquidated by the Mudarib on that date (without any actual liquidation 

being required to be effected in connection therewith); 
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(f) a provision of law is a reference to that provision as amended or re- 

enacted; 

(g) an agreement or document is a reference to that agreement or document 

as modified, amended, supplemented or restated from time to time; 

(h) the singular includes the plural and vice versa (unless the context 

otherwise requires); and 

(i) a time of day is a reference to [•] time (unless otherwise specified) and 

dates shall be determined by reference to the Gregorian calendar. 

1.2.2 Schedule 1 (Investment Plan) forms an integral part of this Agreement. 

1.2.3 Section headings, Clause headings and Schedule headings are for ease of 

reference only. 

1.2.4 In the case of any conflict between the Conditions and any other part of this 

Agreement, the Conditions shall prevail. 

2. TERM AND PURPOSE OF MUDARABAH 

2.1 Term of the Mudarabah 

2.1.1 The Trustee (acting for and on behalf of the Certificateholders) hereby offers to 

enter into this Mudarabah Agreement with the Mudarib who hereby accepts the 

same subject to the terms and conditions of this Agreement. 

2.1.2 The Mudarabah will commence on the date of the payment of the Mudarabah 

Capital to the Mudarib and will end (i) on the date (being the "Mudarabah End 

Date") on which the Certificates are redeemed in whole but not in part in 

accordance with the Conditions, following the constructive liquidation of the  

Mudarabah in accordance with the terms of this Agreement or (ii) (if earlier) 

(A) on the Non-Viability Event Write-down Date or (B) on the date on which 

any payment obligation under this Agreement is due and on such payment date 

any of the Solvency Conditions are not satisfied or a bankruptcy order in respect 

of the Mudarib has been issued by a court in the [•]. 

2.1.3 This Agreement shall only terminate in the circumstances referred to in sub-

clause 2.2.2(d) (Payments to Senior Creditors), Clause 6 (Write-down at the 

Point of Non- Viability) and Clause 7 (Liquidation of the Mudarabah). 

2.2 Mudarabah Treatment 

2.2.1 Mudarabah End Date Liquidation:  The Mudarib shall liquidate the Mudarabah 

on the Mudarabah End Date (by way of a final constructive liquidation pursuant 

to the relevant provisions of Clause 7 (Liquidation of the Mudarabah)) and, in 

doing so, shall, subject to sub-clause 2.2.2 (Payments to Senior Creditors) and 

Clause 7 (Liquidation of the Mudarabah), return to the Trustee all amounts due 

and payable to the Trustee in accordance with this Agreement.  After payment 

in full of the amounts due and payable to the Trustee pursuant to the terms of 
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this Agreement the Trustee will have no further right or claim to any assets of 

the Mudarib. 

2.2.2 Payments to Senior Creditors:8  The Trustee irrevocably undertakes and agrees: 

(a) that the Mudarib shall be entitled (in its capacity as Mudarib or 

otherwise) to utilise the Mudarabah Assets (or any part thereof) or 

utilise the Mudarabah Profit (or any part thereof) to make payments in 

respect of the claims of Senior Creditors and, for the avoidance of doubt, 

such entitlement shall apply both in circumstances (a) where the 

Mudarib (in its capacity as Mudarib or otherwise) is Solvent and/or (b) 

where an order has been made, or an effective resolution has been passed, 

for the winding-up, bankruptcy, dissolution or liquidation (or other 

analogous event) of the Mudarib (in its capacity as Mudarib or 

otherwise); 

(b) that its rights and claims to payments (if any) in respect of Mudarabah 

Capital, Rab-al-Maal Mudarabah Profit, Rab-al-Maal Final 

Mudarabah Profit, Indemnity Payments and any other Relevant 

Obligations are subordinated to the claims of Senior Creditors, in that 

the Trustee's rights and claims to return of the Mudarabah Capital, Rab-

al-Maal Mudarabah Profit, Rab-al-Maal Final Mudarabah Profit, 

Indemnity Payments and any other Relevant Obligations are conditional 

upon the following (together, the "Solvency Conditions"): 

(i) [Company] (in its capacity as Mudarib or otherwise) being 

Solvent at all times from (and including) the first day of the 

relevant Periodic Distribution Period (or the Issue Date in the 

case of the first such period) to (and including) the time of 

payment of the Relevant Obligations; and 

(ii) [Company] (in its capacity as Mudarib or otherwise) being 

capable of making payment of the Relevant Obligations and any 

other payment required to be made on the relevant date to a 

creditor in respect of all Senior Obligations and all Pari Passu 

Obligations and still be Solvent immediately thereafter; and 

 
8  Since the Mudarabah Sukukholders funds are commingled in the general pool where senior creditors are 

depositors and each depositor has its own contract, the parties would need to consider the terms and conditions 

of each depositor contract on a case by case basis.  

 Two issues in arranging debts when liquidating company funds) Priority in debt repayment i.e. ranking) are: 

 First: Giving priority to public concession debts such as government fees, taxes, and the like over private 

debts.  

 Second: Giving priority to private concession debts over ordinary/regular debts, and private concession takes 

precedence based on agreement between the debtor and its creditors that some creditors have priority over 

others when the rights are due.  

 The preference (i.e. raking) in these two above mentioned issues has no Shariʻah implication if the parties are 

aware of this preference arrangement upon signing the agreement, because by signing the agreement the 

second rank creditor has waived some of his right, as it is as if the creditor has waived his share of the debt 

upon bankruptcy or insolvency of a debtor. 
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(iii) the total share capital (including, without limitation, retained 

earnings) of [Company] being greater than zero at all times from 

(and including) the first day of the relevant Periodic Distribution 

Period (or the Issue Date in the case of the first such period) to 

(and including) the time of payment of the Certificates; 

(c) payments of Rab-al-Maal Mudarabah Profit (if any) or Rab-al-Maal 

Final Mudarabah Profit are subject to Clause 5.5 (Non-Payment Event) 

and (in the case of Rab-al-Maal Mudarabah Profit only) Clause 5.6 

(Non-Payment Election); and 

(d) to the extent that any of the Solvency Conditions are not satisfied at the 

relevant time or if a bankruptcy order in respect of the Mudarib has been 

issued by a court in the [•], all claims of the Trustee in respect of the 

Relevant Obligations will be extinguished without any further payment 

to be made by the Mudarib in respect of the Relevant Obligations. 

2.3 Objective 

The objective of the Mudarabah is to invest the Mudarabah Capital on an unrestricted 

co- mingling basis by the Mudarib in its general business activities carried out through 

the General Mudarabah Pool and to earn profit thereon in accordance with the 

Investment Plan.  The Trustee and the Mudarib acknowledge that the Trustee has no 

obligation to monitor the Mudarabah or any investment by the Mudarib of the 

Mudarabah Capital. 

2.4 Status 

2.4.1 The payment obligations of the Mudarib under this Agreement shall: 

(a) constitute Tier 1 Capital of the Mudarib; 

(b) constitute direct, unsecured, conditional and subordinated obligations of 

the Mudarib; 

(c) rank subordinate and junior to all Senior Obligations but not further or 

otherwise; 

(d) rank pari passu with all other Pari Passu Obligations; and 

(e) subject to the Solvency Conditions being satisfied at the relevant time 

and no bankruptcy order having been issued in respect of the Mudarib 

by a court in the [•], rank in priority only to all Junior Obligations. 

2.4.2 The Trustee shall not be permitted to exercise, claim or plead any right of set-

off, counterclaim, abatement or other similar remedy in respect of any amount 

owed to it by the Mudarib arising under or in connection with the Mudarabah 

or this Agreement and the Trustee hereby unconditionally and irrevocably 

waives all such rights of set-off, counterclaim, abatement or other similar 

remedy which it might otherwise have to the fullest extent permitted by 

applicable law. 
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3. THE INVESTMENT PLAN 

The Mudarib: 

3.1.1 acknowledges and agrees that the Investment Plan was prepared by it with due 

skill, care and attention; 

3.1.2 represents and warrants to the Trustee that the Investment Plan is fair and 

accurate in all material respects; and 

3.1.3 acknowledges that the Trustee has entered into the Mudarabah and this 

Agreement in reliance on the Investment Plan. 

4. MUDARABAH CAPITAL9 AND MUDARABAH ASSETS 

4.1 Mudarabah Assets 

The Mudarib acknowledges and agrees that: 

4.1.1 the Trustee has on the date of this Agreement paid [currency][amount] to the 

Mudarib by credit transfer in [currency] for same day value to such account as 

the Mudarib has designated to the Trustee prior to the date of this Agreement; 

4.1.2 such amount constitutes the initial Mudarabah Capital; and 

4.1.3 the Mudarabah Capital will, following investment of the Mudarabah Capital in 

the General Mudarabah Pool, constitute pro rata undivided assets in the 

General Mudarabah Pool (the "Mudarabah Assets").  

4.2 Co-mingling10 

The Mudarib is authorised to co-mingle the Mudarabah Capital in its general business 

activities carried out through the General Mudarabah Pool during the Mudarabah 

Term, provided that prior to the calculation of any Mudarabah Profit or Final 

Mudarabah Profit the Mudarib shall deduct a proportion of any profit earned for its 

 
9  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: Requirements Relating to the Capital: In 

principle, the capital of Mudarabah must be provided in the form of cash. However, it may be presented in 

the form of tangible assets, in which case the value of the assets is the contribution to the Mudarabah capital. 

The valuation of the assets may be conducted by experts or as agreed upon by the contracting parties.  

 The capital of Mudarabah should be clearly known to the contracting parties and defined in terms of quality 

and quantity in a manner that eliminates any possibility of uncertainty or ambiguity.  

 It is not permissible to use a debt owed by the Mudarib or another party to the capital provider as capital in a 

Mudarabah contract.  

 For a Mudarabah contract to be valid and for the Mudarib to be considered as having control over the capital, 

the capital must be, wholly or partially, put at the disposal of the Mudarib, or the Mudarib must have free 

access to the capital.  
10  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: If the Mudarib has commingled his own funds 

with the Mudarabah funds, the Mudarib becomes a partner in respect of his funds and a Mudarib in respect 

of the funds of the capital provider. The profit earned on the two commingled funds will be divided 

proportionately to the amounts of the two funds, in which case the Mudarib takes the profit attributable to his 

own funds, while the remaining profit is to be distributed between the Mudarib and the capital provider 

according to the provisions of the Mudarabah contract. 
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own account.  For the purposes of such calculation the proportion deducted shall be 

equal to the ratio of (i) the value of the co-mingled assets (excluding the Mudarabah 

Assets) to (ii) the value of the co- mingled assets. 

4.3 Certificates 

4.3.1 This Agreement evidences the Trustee's contribution of Mudarabah Capital to 

the Mudarabah. 

4.3.2 The Parties acknowledge and agree that the Trustee, in its capacity as Issuer, 

has issued Certificates to the Certificateholders and that the Certificates: 

(a) represent an undivided ownership interest in the Trust Assets; and 

(b) constitute Tier 1 Capital of [Company]. 

5. MUDARABAH PROFIT11 

5.1 Final Mudarabah Profit on Mudarabah End Date 

Subject to Clause 5.5 (Non-Payment Event), Clause 5.9 (Final Mudarabah Profit on 

the Mudarabah End Date and Incentive Payment) and Clause 2.2 (Mudarabah 

Treatment), the Mudarib shall on the Mudarabah End Date: 

5.1.1 distribute Mudarabah Profit amounts for the final Mudarabah Profit 

Distribution Period (the "Final Mudarabah Profit") (if any) between the 

Parties, in accordance with the profit sharing ratio set out in Clause 5.3 

(Distribution of Mudarabah Profit); and 

5.1.2 pay to the Trustee its share of the Final Mudarabah Profit (if any) (the "Rab-al-

Maal Final Mudarabah Profit"). 

5.2 Mudarabah Profit 

Subject to Clause 5.5 (Non-Payment Event), Clause 5.6 (Non-Payment Election) and 

Clause 2.2 (Mudarabah Treatment), the Mudarib shall on each Mudarabah Profit 

Distribution Date, on the basis of a constructive liquidation of the Mudarabah by the 

Mudarib: 

5.2.1 distribute the Mudarabah Profit for the relevant Mudarabah Profit Distribution 

Period (if any) between the Parties; and 

5.2.2 pay to the Trustee its share of the Mudarabah Profit (if any) (the "Rab-al-Maal 

Mudarabah Profit"), 

in accordance with the profit sharing ratio set out in Clause 5.3 (Distribution of 

Mudarabah Profit) below. 

 
11  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: Rulings And Requirements Relating to Profit: 

It is a requirement that the mechanism for distributing profit must be clearly known in a manner that eliminates 

uncertainty and any possibility of dispute. The distribution of profit must be on the basis of an agreed 

percentage of the profit and not on the basis of a lump sum or a percentage of the capital.  
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5.3 Distribution of Mudarabah Profit12  

Mudarabah Profit and the Final Mudarabah Profit (if any), will be distributed in 

accordance with the following profit sharing ratio: 

5.3.1 the Trustee (as Rab-al-Maal), [•] per cent. ([•]%); and 

5.3.2 the Mudarib, [•] per cent. ([•]%).  

5.4 Mudarabah Reserve 

5.4.1 The Parties agree that: 

(a) if the Mudarib (at its sole discretion but subject as provided in Clause 

5.1 (Final Mudarabah Profit on Mudarabah End Date) and Clause 5.2 

(Mudarabah Profit), as applicable) elects to make a payment of 

Mudarabah Profit or Final Mudarabah Profit is otherwise payable 

pursuant to this Agreement and the Rab-al-Maal Mudarabah Profit or 

the Rab-al-Maal Final Mudarabah Profit (as applicable) payable to the 

Trustee on any Mudarabah Profit Distribution Date, or the Mudarabah 

End Date in the case of the Rab-al-Maal Final Mudarabah Profit, is 

greater than the then applicable Periodic Distribution Amount, the 

amount of any excess shall be credited to a reserve account (the 

"Mudarabah Reserve") and the Rab-al-Maal Mudarabah Profit or the 

Rab-al-Maal Final Mudarabah Profit (as applicable) payable to the 

Trustee shall be reduced accordingly; 

(b) the Mudarabah Reserve (a) shall be recorded by the Mudarib through a 

book-entry ledger account, (b) will not be required to be maintained in 

a separate defined bank account and (c) shall be reflected in the 

Mudarabh Accounts; and 

(c) the Mudarib shall be entitled to deduct amounts standing to the credit of 

the Mudarabah Reserve (at its sole discretion) at any time prior to the 

Mudarabah End Date and to use such amounts for any purpose of the 

Company (as the Company sees fit), provided that such amounts shall 

be repaid by it to the Mudarabah Reserve if so required to fund a 

shortfall pursuant to sub-clause 5.4.2 (Mudarabah Reserve) below. 

5.4.2 If the Mudarib (at its sole discretion but subject as provided in Clause 5.1 (Final 

Mudarabah Profit on Mudarabah End Date) and Clause 5.2 (Mudarabah 

Profit), as applicable) elects to make a distribution of Mudarabh Profit or Final 

Mudarabah Profit is otherwise payable pursuant to this Agreement and if the 

Rab-al-Maal Mudarabah Profit or the Rab-al-Maal Final Mudarabah Profit (as 

applicable) payable to the Trustee on any Mudarabah Profit Distribution Date, 

or the Mudarabah End Date in the case of the Rab-al-Maal Final Mudarabah 

 
12  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: The parties shall agree on the ratio of profit 

distribution when the contract is concluded. It is also permissible for the parties to change the ratio of 

distribution of profit at any time and to define the duration for which the agreement will remain valid.  
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Profit, is less than the then applicable Periodic Distribution Amount, the 

Mudarib13: 

(a) first, shall utilise any amount available in the Mudarabah Reserve (after 

re-crediting amounts to it pursuant to sub-clause 5.4.1(c) (Mudarabah 

Reserve), if applicable) to make payments to the Trustee in order to 

cover such shortfall; and 

(b) second, may (at its sole discretion) elect (but shall not be obliged) to 

make one or more payments from its own cash resources in order to 

cover such shortfall. 

5.4.3 If the Mudarib elects to make payments from its own cash resources in 

accordance with sub-clause 5.4.2(b) (Mudarabah Reserve), it shall be entitled 

to recover such amounts at a later date from the Mudarabah Reserve and the 

Liquidation Proceeds (the aggregate of such amounts used to cover such 

shortfall and not yet recovered by the Mudarib being the "Shortfall Cover 

Amount").   

5.5 Non-Payment Event 

If any of the following events occurs (each, a "Non-Payment Event"), the Mudarib 

will be prohibited from paying Final Mudarabah Profit (and, as a result, from paying 

Rab-al-Maal Final Mudarabah Profit) on the Mudarabah End Date or Mudarabah 

Profit (and, as a result, from paying Rab-al-Maal Mudarabah Profit) on a relevant 

Mudarabah Profit Distribution Date:  

5.5.1 the amount equal to the then applicable Periodic Distribution Amount to be paid 

by [Company] out of the Rab-al-Maal Mudarabah Profit or Rab-al-Maal Final 

Mudarabah Profit, as applicable (the "Relevant Rab-al-Maal Mudarabah 

Profit Amount"), when aggregated with any distributions or amounts payable 

by the Mudarib (whether as Mudarib or otherwise) on the same date (or 

otherwise due and payable on such date) on any other obligations in respect of 

Pari Passu Obligations, exceeds, on the relevant date for payment of Rab-al-

Maal Mudarabah Profit or Rab-al-Maal Final Mudarabah Profit, the Mudarib's 

Distributable Profits; or 

5.5.2 the Mudarib (whether as Mudarib or otherwise) is, on that Mudarabah Profit 

Distribution Date or Mudarabah End Date (as the case may be), in breach of 

the Applicable Regulatory Capital Requirements (including any payment 

restrictions due to a breach of any capital buffers imposed on [Company] by the 

 
13  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: No profit can be recognised or claimed unless 

the capital of the Mudarabah is maintained intact. Whenever a Mudarabah operation incurs losses, such losses 

stand to be compensated by the profits of future operations of the Mudarabah. The losses brought forward 

should be set against the future profits. All in all, the distribution of profit depends on the final result of the 

operations at the time of liquidation of the Mudarabah contract. If losses are greater than profits at the time 

of liquidation, the balance (net loss) must be deducted from the capital. In this case, as he is a trustee the 

Mudarib is not liable for the amount of this loss, unless there is negligence or misconduct on his part. If the 

total Mudarabah expenses are equal to the total Mudarabah revenues, the capital provider will receive his 

capital back without either profit or loss, and there will be no profit in which the Mudarib is entitled to a share. 

If profit is realised, it must be distributed between the parties as per the agreement.  
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Financial Regulator) or payment of the Relevant Rab-al-Maal Mudarabah 

Profit Amount (as applicable) to the Trustee would cause it to be in breach 

thereof; or 

5.5.3 the Financial Regulator requires (i) the Mudarib not to pay the Relevant Rab-

al- Maal Mudarabah Profit Amount to the Trustee on that Mudarabah Profit 

Distribution Date or Mudarabah End Date (as the case may be) or (ii) the 

Trustee not to pay the relevant Periodic Distribution Amount on that Periodic 

Distribution Date, in each case on account of [Company] making a net loss 

during the relevant financial period or for any other reason as it may deem 

necessary; or 

5.5.4 the Solvency Conditions are not satisfied (or would no longer be met if the 

Relevant Rab-al-Maal Mudarabah Profit Amount was paid). 

5.6 Non-Payment Election 

The Mudarib may in its sole discretion elect that the Rab-al-Maal Mudarabah Profit 

will not be paid to the Trustee on any Mudarabah Profit Distribution Date, provided 

the foregoing in this Clause 5.6 shall not apply in respect of Rab-al-Maal Final 

Mudarabah Profit payable on any Mudarabah End Date (each a "Non-Payment 

Election"). 

5.7 Effect of Non-Payment Event or Non-Payment Election 

5.7.1 If the Mudarib makes a Non-Payment Election or a Non-Payment Event occurs, 

then the Mudarib shall (i) in the case of a Non-Payment Election, not later than 

7 calendar days prior to such event, and (ii) in the case of a Non-Payment Event, 

as soon as practicable thereafter but in any case no later than five Business Days 

prior to the relevant Mudarabah Profit Distribution Date or Mudarabah End 

Date, as the case may be, give notice to the Trustee and the Principal Paying 

Agent in accordance with Clause 20 (Notices), to the Delegate in accordance 

with clause 22 (Notices) of the Declaration of Trust and to the Certificateholders 

in accordance with Condition [17] (Notices), in each case providing details of 

such Non-Payment Election or the Non-Payment Event, as the case may be. 

5.7.2 The Trustee shall have no claim in respect of any Rab-al-Maal Mudarabah 

Profit or Rab-al-Maal Final Mudarabah Profit not paid as a result of either (in 

the case of Rab-al-Maal Mudarabah Profit only) a Non-Payment Election or (in 

the case of Rab-al-Maal Mudarabah Profit or Rab-al-Maal Final Mudarabah 

Profit) a Non-Payment Event and any non-payment of Rab-al-Maal Mudarabah 

Profit or Rab-al-Maal Final Mudarabah Profit in such circumstance shall not 

constitute a Dissolution Event.  The Mudarib shall not have any obligation to 

make any subsequent payment in respect of any such unpaid profit (whether 

from its own cash resources, from the Mudarabah Reserve or otherwise). 

5.7.3 If the Mudarib makes a Non-Payment Election or a Non-Payment Event occurs, 

any profit from the Mudarabah for the relevant period which is not paid to the 

Trustee in such circumstances shall be credited by the Mudarib to the 

Mudarabah Reserve. The Mudarib shall be entitled to deduct amounts standing 

to the credit of the Mudarabah Reserve in accordance with Clause 5.4.1(c) 
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5.8 Dividend and Redemption Restriction 

If the Mudarib makes a Non-Payment Election or a Non-Payment Event occurs in 

respect of a payment of Rab-al-Maal Mudarabah Profit or Rab-al-Maal Final 

Mudarabah Profit, then from the date of such Non-Payment Election or Non-Payment 

Event (the "Dividend Stopper Date"), the Mudarib will not: 

5.8.1 declare or pay any distribution or dividend or make any other payment on, and 

will procure that no distribution or dividend or other payment is made on, any 

class of shares issued by [Company] (other than to the extent that any such 

distribution, dividend or other payment is declared before such Dividend 

Stopper Date); or  

5.8.2 declare or pay profit or any other distribution on any of its Other Common 

Equity Tier 1 Instruments or securities, ranking, as to the right of payment of 

dividend, distributions or similar payments, pari passu with the Relevant 

Obligations (excluding securities the terms of which do not at the relevant time 

enable the Mudarib to defer or otherwise not to make such payment), only to 

the extent such restrictions on payment or distribution is permitted under the 

relevant regulatory criteria for Tier 1 Capital applicable from time to time; or  

5.8.3 directly or indirectly redeem, purchase, cancel, reduce or otherwise acquire 

ordinary shares issued by [Company]; or 

5.8.4 directly or indirectly redeem, purchase, cancel, reduce or otherwise acquire 

Other Common Equity Tier 1 Instruments or any securities issued by the 

Mudarib ranking, as to the right of repayment of capital, pari passu with the 

Relevant Obligations (excluding securities the terms of which stipulate a 

mandatory redemption or conversion into equity), only to the extent such 

restriction on redemption, purchase, cancellation, reduction or acquisition is 

permitted under the relevant regulatory criteria for Tier 1 Capital applicable 

from time to time, 

in each case unless or until the next following payment of Rab-al-Maal Mudarabah 

Profit or (as the case may be) Rab-al-Maal Final Mudarabah Profit following the 

Dividend Stopper Date has been made in full (or an amount equal to the same has been 

duly set aside or provided for in full for the benefit of the Trustee).  

5.9 Final Mudarabah Profit on the Mudarabah End Date and Incentive Payment 

The Parties agree that, on the Mudarabah End Date, the Mudarib will calculate and 

distribute the Final Mudarabh Profit (if any) in accordance with Clause 5.1 (Final 

Mudarabah Profit on Mudarabah End Date) and Clause 5.4 (Mudarabah Reserve), and 

in doing so: 

5.9.1 the Rab-al-Maal Final Mudarabah Profit payable to the Trustee will (if 

generated) be an amount equal to the final Periodic Distribution Amount; and 

5.9.2 subject to sub-clause 5.4.3 (Mudarabah Reserve) the balance of amounts 

standing to the credit of the Mudarabah Reserve, after paying all amounts due 

to the Trustee pursuant to Clause 7.3 (Mudarib's Option to liquidate in whole 
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on the basis of final constructive liquidation), shall be paid to the Mudarib as 

an incentive fee for its performance under this Agreement. 

The Trustee acknowledges that it shall have no entitlement in respect of any surplus 

amounts that are paid to the Mudarib pursuant to sub-clause 5.9.2 (Final Mudarabah 

Profit on the Mudarabah End Date and Incentive Payment) above. 

5.10 Mudarabah Accounts 

5.10.1 If so requested by the Trustee, and provided that the Mudarib will not be 

breaching any law or regulation by doing so, the Mudarib shall within [ ] days 

of such request supply a copy of the Mudarabah Accounts to the Trustee. 

5.10.2 Each set of Mudarabah Accounts delivered by the Mudarib shall be prepared 

by the Mudarib so as to represent fairly the financial condition of the 

Mudarabah for the period to which the Mudarabah Accounts relate. 

5.11 Taxation 

All payments under this Agreement by [Company] (as Mudarib) to the Trustee shall be 

made free and clear of, and without withholding or deduction for, or on account of, any 

present or future taxes, levies, imposts, duties, fees, assessments or other charges of 

whatever nature, imposed, levied, collected, withheld or assessed by or on behalf of any 

Relevant Jurisdiction ("Taxes"), unless such withholding or deduction is required by 

law.  In such event, and/or if Additional Amounts are payable by the Trustee in respect 

of the Certificates in accordance with Condition [13] (Taxation), [Company] will pay 

such Taxes and/or amounts equal to such Additional Amounts by payment to the 

Transaction Account in [currency] by wire transfer for same day value so that the full 

amount which otherwise would have been due and payable to the Trustee, and/or in 

respect of the Certificates, is received by the Trustee. 

5.12 Applicable Rate 

5.12.1 The Applicable Rate will be reset on the Mudarabah Profit Rate Reset Date and 

on each Reset Date thereafter on the basis of the aggregate of the Margin and 

the [Relevant [•] Year Reset Rate] on the relevant Applicable Rate 

Determination Date, as determined by the Calculation Agent in accordance with 

the Conditions. 

5.12.2 The determination of the Applicable Rate by the Calculation Agent shall (in the 

absence of manifest error) be final and binding upon all parties. 

6. 14WRITE-DOWN AT THE POINT OF NON-VIABILITY 

6.1 The provisions of this Clause 6 will apply with effect from (and including) the Effective 

Date.  Forthwith following the occurrence of the Effective Date, [Company] shall give 

 
14  Note: Write down at the point of non-viability is a key regulatory requirement for Tier 1 regulatory capital 

status. This will need to be considered on a case by case basis depending on the relevant jurisdiction. In certain 

jurisdictions, and dependent on the regulatory regime in that jurisdiction, it is possible for the Certificates to 

be converted into equity. Whilst this is not possible in all jurisdictions, conversion rights and procedures 

would need to be considered on a transaction specific basis.  
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notice of such occurrence to the Trustee in accordance with Clause 20 (Notices), to the 

Delegate in accordance with clause 22 (Notices) of the Declaration of Trust and to the 

Certificateholders in accordance with Condition [17] (Notices). 

6.2 If a Non-Viability Event occurs, a Write-down will take place in accordance with 

Clause 6.3 (Write-down at the Point of Non-Viability). 

6.3 On the third Business Day following the date on which such Non-Viability Event occurs 

(or on such earlier date as determined by the Financial Regulator), the Mudarib will 

notify the Trustee thereof in accordance with this Agreement and the Trustee will then 

notify the Certificateholders and the Principal Paying Agent thereof in accordance with 

the Conditions (a "Non-Viability Notice").  A Write-down will occur on the Non-

Viability Event Write-down Date and, with effect from such date, this Agreement will 

be automatically terminated and the Trustee shall not be entitled to any claim for any 

amounts in connection with the Mudarabah Assets. 

7. 15LIQUIDATION OF THE MUDARABAH16 

7.1 Any final constructive liquidation of the Mudarabah in whole but not in part pursuant 

to sub-clause 7.3.1 (Final Constructive Liquidation at Mudarib's option), sub-clause 

7.3.2 (Final Constructive Liquidation due to taxation) or sub-clause 7.3.3 (Final 

Constructive Liquidation for Capital Event) is subject to the following conditions: 

7.1.1 (except to the extent that the Financial Regulator no longer so requires) the prior 

consent of the Financial Regulator; 

7.1.2 (except to the extent that the Financial Regulator no longer so requires) at the 

time when the relevant notice is given, the Mudarib is in compliance with the 

Applicable Regulatory Capital Requirements; 

7.1.3 (except to the extent that the Financial Regulator no longer so requires) 

immediately following such constructive liquidation, [Company] will be in 

compliance with the Applicable Regulatory Capital Requirements; 

7.1.4 the Solvency Conditions are satisfied; and 

7.1.5 (in the case of a final constructive liquidation pursuant to sub-clause 7.3.2 (Final 

Constructive Liquidation due to taxation) or sub-clause 7.3.3 (Final 

Constructive Liquidation for Capital Event) only) the circumstance that entitles 
 

15  Note: Other liquidation events to be considered on a transaction specific basis. 
16  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: On the maturity of a Mudarabah operation, the 

assets should be liquidated in the following manner: The Mudarib is entitled to a share of profit as soon as it 

is clear that the operations of the Mudarabah have led to the realisation of a profit. However, this entitlement 

is not absolute, as it is subject to the retention of interim profits for the protection of the capital. It will be an 

absolute right only after distribution, i.e. when actual or constructive valuations take place. It is permissible 

to distribute the realised profit among the parties on account, in which case the distribution will be revised 

when actual or constructive valuation takes place. The final distribution of profit should be made based on 

the selling price of the Mudarabah assets, which is known as actual valuation. It is also permissible that the 

profit be distributed on the basis of constructive valuation, which is valuation of the assets on the basis of fair 

value. Receivables shall be measured at the cash equivalent, or net realisable value, i.e. after the deduction of 

a provision for doubtful debts. In measuring receivables, neither time value (interest rate) nor discount on 

current value for extension of period of payment shall be taken into consideration. 
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the Mudarib to elect to liquidate the Mudarabah is a change of law or regulation 

(including in the case of sub-clause 7.3.3 (Final Constructive Liquidation for 

Capital Event), Applicable Regulatory Capital Requirements) in [•] or a change 

in the interpretation of such law or regulation by any court or authority entitled 

to do so which change becomes, or would become, effective on or after the date 

of this Agreement. 

7.2 Any final constructive liquidation of the Mudarabah in whole but not in part (i) 

pursuant to sub-clause 7.3.1 (Final Constructive Liquidation at Mudarib's Option) may 

only occur on the Mudarabah Profit Rate Reset Date or any Mudarabah Profit 

Distribution Date thereafter and (ii) pursuant to sub-clause 7.3.2 (Final Constructive 

Liquidation due to taxation) or sub-clause 7.3.3 (Final Constructive Liquidation for 

Capital Event) may occur on any date on or after the date of this Agreement (whether 

or not a Mudarabah Profit Distribution Date). 

7.3 Mudarib's Option to liquidate in whole on the basis of final constructive liquidation: 

7.3.1 Final Constructive Liquidation at Mudarib's option:  Subject to this Clause 7, 

sub-clause 2.2.2 (Payments to Senior Creditors) and Clause 2.4 (Status), the 

Mudarib may (in its sole discretion), by giving not less than 15 nor more than 

20 days' prior notice to the Trustee in accordance with Clause 20 (Notices), 

which notice shall be irrevocable and shall constitute instructions to the Trustee 

for the purposes of Condition [10.1(b)] (Trustee's Call Option), elect to liquidate 

the Mudarabah in whole but not in part in accordance with sub-clause 2.2.1 

(Mudarabah End Date Liquidation) of this Agreement for the purposes of (i) 

firstly, returning capital (the "Dissolution Mudarabah Capital") to the Trustee; 

(ii) secondly, subject to Clause 5.9 (Final Mudarabah Profit on the Mudarabah 

End Date and Incentive Payment) paying the Rab-al-Maal Final Mudarabah 

Profit to the Trustee; and (iii) thirdly, recovering the Shortfall Cover Amount 

(if any) (the aggregate of (i), (ii) and (iii) being the "Liquidation Proceeds") 

on the Mudarabah End Date. 

7.3.2 Final Constructive Liquidation due to taxation:  Subject to this Clause 7, sub-

clause 2.2.2 (Payments to Senior Creditors) and Clause 2.4 (Status), upon the 

occurrence of a Tax Event, the Mudarib may (in its sole discretion), by giving 

not less than 15 nor more than 20 days' prior notice to the Trustee in accordance 

with Clause 20 (Notices) (which notice shall be irrevocable and shall constitute 

instructions to the Trustee for the purposes of Condition [10.1(c)] (Redemption 

or Variation due to Taxation)), elect to liquidate the Mudarabah in whole but 

not in part in accordance with sub-clause 2.2.1 (Mudarabah End Date 

Liquidation) of this Agreement for the purposes of paying the Liquidation 

Proceeds to the Trustee on the Mudarabah End Date. 

7.3.3 Final Constructive Liquidation for Capital Event:  Subject to this Clause 7, sub-

clause 2.2.2 (Payments to Senior Creditors) and Clause 2.4 (Status), upon the 

occurrence of a Capital Event, the Mudarib may (in its sole discretion), by 

giving not less than 15 nor more than 20 days' prior notice to the Trustee in 

accordance with Clause 20 (Notices) (which notice shall be irrevocable and shall 

constitute instructions to the Trustee for the purposes of Condition [10.1(d)] 

(Redemption or Variation for Capital Event)), elect to liquidate the Mudarabah 

in whole but not in part in accordance with sub-clause 2.2.1 (Mudarabah End 
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Date Liquidation) for the purposes of paying the Liquidation Proceeds to the 

Trustee on the Mudarabah End Date. 

7.3.4 Dissolution Mudarabah Capital Conditions:  Any such final constructive 

liquidation in whole in accordance with sub-clause 7.3.1 (Final Constructive 

Liquidation at Mudarib's Option), sub-clause 7.3.2 (Final Constructive 

Liquidation due to taxation) or sub-clause 7.3.3 (Final Constructive Liquidation 

for Capital Event) above will also be subject to the Dissolution Mudarabah 

Capital being equal to such minimum amounts as are set out in sub-clauses 7.3.5 

(Shortfall) below to 7.3.6 (Shortfall Consequences) (the application of such 

thresholds being referred to as the "Dissolution Mudarabah Capital 

Conditions"). 

7.3.5 Shortfall:  If the Mudarib, in its sole discretion, exercises its option to liquidate 

the Mudarabah in whole, but not in part, on the basis of a final constructive 

liquidation of the Mudarabah in accordance with sub-clause 7.3.1 (Final 

Constructive Liquidation at Mudarib's Option), sub-clause 7.3.2 (Final 

Constructive Liquidation due to taxation) or sub-clause 7.3.3 (Final 

Constructive Liquidation for Capital Event) and the Dissolution Mudarabah 

Capital is less than the Mudarabah Capital, [Company] (as Mudarib) will have 

breached the Dissolution Mudarabah Capital Conditions and as a result of such 

breach the Trustee will have suffered a loss in an amount equal to the difference 

between the Mudarabah Capital and the Dissolution Mudarabah Capital (the 

"Shortfall"). 

7.3.6 Shortfall Consequences:  In the circumstances set out in sub-clause 7.3.5 

(Shortfall), the Mudarib shall either: 

(a) continue investing the Mudarabah Capital in the Mudarabah, and 

accordingly the Mudarib shall not proceed with the final constructive 

liquidation of the Mudarabah and as a result no distribution of the 

Liquidation Proceeds shall occur; or  

(b) proceed with the final constructive liquidation of the Mudarabah and 

indemnify the Trustee in respect of the Shortfall (in accordance with the 

terms of Clause 12 (Costs, Compensation and Indemnity)), and transfer 

the Liquidation Proceeds into the Transaction Account, provided 

always that [Company] will not be in breach of sub-clause 2.2.2 

(Payments to Senior Creditors) and Clause 5.5 (Non-Payment Event). 

7.3.7 Purchase 

(a) Subject to the Mudarib (a) obtaining the prior written consent of the 

Financial Regulator, (b) being in compliance with the Applicable 

Regulatory Capital Requirements and (c) satisfying the Solvency 

Conditions at the time of purchase, the Mudarib or any of its 

Subsidiaries, may at any time after the Mudarabah Profit Rate Reset 

Date purchase the Certificates in the open market or otherwise at such 

price(s) and upon such other conditions as may be agreed upon between 



 

  - 22 -   

 

the Mudarib or the relevant Subsidiary (as the case may be) and the 

relevant Certificateholder(s).17 

(b) Upon any purchase in accordance with paragraph (a) above, the 

Mudarib shall deliver such Certificates to any Paying Agent for 

cancellation and upon such cancellation, the Mudarabah Capital shall 

be reduced by the face amount of the Certificates so cancelled. 

7.4 Automatic Final Liquidation18:  The Mudarabah will automatically be liquidated in 

whole but not in part in the following circumstances: 

7.4.1 if at any time an order is made, or an effective resolution is passed, for the 

winding- up, bankruptcy, dissolution or liquidation (or other analogous event) 

of the Mudarib; and/or 

7.4.2 if an [Company] Event occurs and a Dissolution Notice is delivered pursuant to 

Condition [12.1] ([Company] Events) and the Trustee takes any action specified 

in sub-clauses 8.2.1 to 8.2.5 ([Company] Events) (inclusive), 

and the Mudarib acknowledges that the Trustee shall in each such case be entitled to 

claim for all amounts in respect of Mudarabah Capital, Rab-al-Maal Mudarabah Profit, 

Rab-al-Maal Final Mudarabah Profit, Indemnity Payments and any other payments 

due in accordance with the terms of this Agreement in such winding-up, bankruptcy, 

dissolution or liquidation (or analogous event), provided that: 

(a) all such claims shall be subject to the provisions of sub-clauses 2.2.2(b), 

2.2.2(c) and 2.2.2(d); and 

(b) references in this Agreement to Mudarabah End Date and related 

provisions shall be construed accordingly. 

8. [COMPANY] EVENTS 

8.1 Notwithstanding any of the provisions in this Clause 8, the right to institute winding-

up, bankruptcy, liquidation or analogous proceedings against the Mudarib is limited to 

circumstances where an [Company] Event has occurred.  Pursuant to sub-clause 2.2.2 

(Payments to Senior Creditors), no Mudarabah Capital, Dissolution Mudarabah 

Capital, Rab- al-Maal Mudarabah Profit or Rab-al-Maal Final Mudarabah Profit, any 

Indemnity Payments or any other payments in respect of the Mudarabah will be payable 

if the Solvency Conditions are not satisfied.  Also, in the case of any Rab-al-Maal 

Mudarabah Profit or Rab-al-Maal Final Mudarabah Profit, such Rab-al-Maal 

Mudarabah Profit or Rab-al-Maal Final Mudarabah Profit will not be payable if a Non-

Payment Event occurs or (in the case of Rab-al-Maal Mudarabah Profit only) the 

 
17  Revised AAOIFI Shari‘ah Standard No. (17) Investment Sukuk: It is permissible to trade in Mudarabah, 

Musharakah and investment agency certificates after closing of subscription, allotment of the certificates and 

commencement of activity with respect to the assets and usufructs.  
18  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: Mudarabah contract can be liquidated in the 

following manner: Being a non-binding contract, it can be liquidated by unilateral termination of the contract 

by one of the parties. With the agreement of both parties. On the date of maturity if the two parties had earlier 

agreed to set a time limit for it. When the funds of Mudarabah contract have been exhausted or have suffered 

losses. 
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Mudarib makes a Non-Payment Election.  Accordingly, no default will have occurred 

or be deemed to have occurred in each such circumstance. 

8.2 If an [Company] Event occurs and a Dissolution Notice is delivered pursuant to 

Condition [12.1] ([Company] Events), the Mudarabah will be liquidated in accordance 

with Clause 7.4 (Automatic Final Liquidation) and the Trustee may at its discretion: 

8.2.1 institute any steps, actions or proceedings for the winding-up of the Mudarib; 

and/or 

8.2.2 prove in the winding-up of the Mudarib; and/or 

8.2.3 institute any steps, actions or proceedings for the bankruptcy of the Mudarib; 

and/or 

8.2.4 claim in the liquidation of the Mudarib; and/or 

8.2.5 take such other steps, actions or proceedings which, under the laws of [•], has 

an analogous effect to the events referred to sub-clauses 8.2.1 to 8.2.4 above, 

(in each case for all amounts of Mudarabah Capital, Rab-al-Maal Mudarabah Profit, 

Rab-al-Maal Final Mudarabah Profit and/or other amounts due to the Trustee on 

termination of this Agreement in accordance with this Agreement and the other 

Transaction Documents), provided that the Trustee may not take any steps, actions or 

proceedings against the Mudarib with respect to any sum that the Mudarib has paid into 

the Transaction Account in accordance with the Transaction Documents in 

circumstances where the Trustee has failed to pay that amount to Certificateholders in 

accordance with the Conditions. 

8.3 The Trustee may, at its discretion and without further notice, institute such steps, 

actions or proceedings against the Mudarib as it may think fit to enforce any term or 

condition binding on the Mudarib under this Agreement (other than for the payment of 

Mudarabah Capital, Dissolution Mudarabah Capital or an Indemnity Payment, or 

satisfaction of any Rab-al-Maal Mudarabah Profit or Rab-al-Maal Final Mudarabah 

Profit) provided that the Mudarib shall not by virtue of the institution of any such steps, 

actions or proceedings be obliged to pay any sum or sums, in cash or otherwise, sooner 

than the same would otherwise have been payable by it in accordance with this 

Agreement. 

8.4 No remedy against the Mudarib shall be available to the Trustee for all amounts of 

Mudarabah Capital, Rab-al-Maal Mudarabah Profit, Rab-al-Maal Final Mudarabah 

Profit and/or other amounts due to the Trustee on termination of this Agreement in 

accordance with this Agreement and the other Transaction Documents, other than as 

provided in Clauses 8.2 and 8.3 ([Company] Events). 
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9. REPRESENTATIONS19 

The Mudarib represents and warrants to the Trustee on the date of this Agreement that 

(in its capacity as Mudarib or otherwise): 

9.1.1 it has been duly incorporated and is validly existing under [•] law with full 

power and authority to conduct its business; 

9.1.2 the execution of this Agreement has been duly authorised by it and, upon due 

execution, issue and delivery the same will constitute its legal, valid, binding 

and enforceable obligations, subject to any qualifications contained in any legal 

opinion delivered to the Trustee in connection with this Agreement; 

9.1.3 the execution of this Agreement will not infringe any law or regulation of [•] 

and is not contrary to the provisions of its constitutional documents and will not 

result in any breach of the terms of, or constitute a default under, any instrument 

or agreement to which it is a party or by which it or its property is bound; and 

9.1.4 except as previously disclosed in any publicly available information, it is not 

aware of any significant change in the financial or trading position of [Company] 

and its subsidiaries since [•], and there has been no material adverse change in 

the prospects of [Company] and its subsidiaries since [•]. 

10. 20UNDERTAKING AND ACKNOWLEDGEMENT21 

10.1 Mudarib's Undertaking 

10.1.1 The Mudarib undertakes that it will (to the extent not already obtained) obtain 

all necessary authorisations, consents, approvals, resolutions, licences, 

exemptions, filings, notarisations or registrations required in connection with 

the Investment Plan or otherwise in connection with the Mudarabah. 

10.1.2 The Mudarib undertakes to comply with the provisions of the Conditions 

applicable to it (as Mudarib or otherwise), including without limitation 

Condition [4.3] (Other Issues). 

 
19  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: Both parties should possess the legal capacity 

to appoint agents and accept agency. Therefore, a Mudarabah contract may not be concluded in the absence 

of two contracting parties with absolute legal capacity or of their agents who enjoy legal capacity similar to 

that of the contracting parties.  
20  Note: These are not intended to cover credit undertakings.  
21  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: A Mudarabah contract is one of the trust-based 

contracts. Therefore, the Mudarib is investing Mudarabah capital on a trust basis in which case the Mudarib 

is not liable for losses except in case of breach of the requirements of trust, such as misconduct in respect to 

the Mudarabah fund, negligence and breach of the terms of Mudarabah contract. In committing any of these, 

the Mudarib becomes liable for the amount of the Mudarabah capital. 

Guarantees in a Mudarabah Contract: The capital provider is permitted to obtain guarantees from the Mudarib 

that are adequate and enforceable. This is circumscribed by a condition that the capital provider will not 

enforce these guarantees except in cases of misconduct,  
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10.2 Undertaking on variation 

To the extent that the terms of the Certificates are required to be varied pursuant to 

Condition [10.1(c)] (Redemption or Variation due to Taxation) or Condition [10.1(d)] 

(Redemption or Variation for Capital Event), the Parties hereby undertake to make such 

variations to this Agreement as are necessary to ensure that the Certificates become or, 

as appropriate, remain Qualifying Tier 1 Instruments. 

10.3 Undertaking on substitution 

If the Trustee is to be substituted pursuant to and in accordance with Condition [12.2] 

(Trustee Events), the Parties hereby undertake to make such variations to this 

Agreement as are necessary to effect the substitution referred to therein. 

10.4 Acknowledgement 

The Mudarib hereby acknowledges that pursuant to the Declaration of Trust, the 

Trustee for and on behalf of the Certificateholders has appointed the Delegate to act as 

its delegate to carry out, exercise and enforce all of the Trustee's rights, interests and 

benefits under this Agreement in accordance with its terms and the terms of the 

Declaration of Trust. 

11. MUDARIB'S RESPONSIBILITIES, STANDARDS AND PAYMENT 

11.1 Responsibilities22 

11.1.1 The Mudarib shall ensure that the Mudarabah Capital is invested in accordance 

with the Investment Plan in income (whether by appreciation, monetary return 

or otherwise) generating or yielding assets in the General Mudarabah Pool.  The 

Parties' commercial intention is that the expected rate of return from the 

Mudarabah Assets should be not less than the Expected Mudarabah Profit Rate.  

For the avoidance of doubt, the Trustee (acting for and on behalf of the 

Certificateholders) acknowledges that there is no guarantee of any return from 

the Mudarabah Assets.  The Mudarib shall exercise such rights, powers and 

discretions as arise under this Agreement (together with any other incidental 

rights, powers, authorities and discretions), and shall take such action as it 

deems appropriate, in each case: 

(a) in accordance with material applicable laws; 

(b) with the degree of skill and care that it would exercise in respect of its 

own assets; and 

(c) in a manner that is not repugnant to the rules and principles of Shari‘ah. 

11.1.2 The Mudarib shall not be responsible for any losses to the Mudarabah Capital 

suffered by the Trustee unless such losses are caused by:  (i) the Mudarib's 

 
22  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: Duties and Powers of the Mudarib: The 

Mudarib should employ his best efforts to accomplish the objectives of the Mudarabah contract. The Mudarib 

should assure the capital provider that his money is in good hands that will act to find the best ways of 

investing it in a permissible manner.  
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breach of this Agreement; or (ii) the Mudarib's gross negligence, wilful 

misconduct or fraud. 

11.2 Existing Business 

Nothing in this Agreement will prevent the Mudarib from carrying on its own business 

in the manner which it thinks fit, unless, by so doing, it would render itself unable to 

perform its obligations under this Agreement in the manner contemplated in this 

Agreement. 

11.3 Payments to the Mudarib 

Other than its portion of Mudarabah Profit and any incentive payment it may be entitled 

to in accordance with Clause 5.9 (Final Mudarabah Profit on the Mudarabah End Date 

and Incentive Payment), the Mudarib shall not be entitled to any remuneration from the 

Mudarabah. 

12. COSTS, COMPENSATION AND INDEMNITY 

12.1 Each Party will bear and pay all costs and expenses incurred by it in connection with 

its entry into this Agreement. 

12.2 If the Trustee (acting for an on behalf of the Certificateholders) suffers a loss as a result 

of any breach by the Mudarib of any of its obligations under this Agreement (including 

the Dissolution Mudarabah Capital Conditions), through the Mudarib's gross 

negligence, wilful misconduct or fraud, the Mudarib shall fully indemnify, and pay on 

demand, the Trustee (for and on behalf of Certificateholders) for such loss (an 

"Indemnity Payment").  Any obligation to pay under this Clause 12.2 shall be 

subordinated in accordance with sub-clause 2.2.2 (Payments to Senior Creditors).  Any 

other losses are to be borne solely by the Trustee (for and on behalf of 

Certificateholders). 

13. SERVICES NON-EXCLUSIVE23 

Nothing in this Agreement will prevent any Party from rendering services similar to 

those provided for in this Agreement to other persons, firms or companies or from 

carrying on any business similar to or in competition with the business of any of the 

Parties. 

14. CALCULATION AGENT 

The Mudarib shall procure that the Calculation Agent promptly notifies the Parties of 

all rates and amounts to be determined by the Calculation Agent as soon as practicable 

after the time of determination of any such rates or amounts. 

 
23  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: The Mudarib may accept funds from a third 

party on a Mudarabah basis if this new contract will not affect his investment and management responsibility 

in respect of the first Mudarabah contract. 
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15. COUNTERPARTS 

This Agreement may be executed in any number of counterparts, and this has the same 

effect as if the signatures on the counterparts were on a single copy of this Agreement. 

16. CALCULATIONS, CERTIFICATES AND PAYMENTS 

16.1 Determinations by Calculation Agent 

Any certification or determination by the Calculation Agent of a rate or amount under 

this Agreement shall, save in the case of manifest error, be final and binding on the 

Mudarib and the Trustee. 

16.2 Day Count Convention 

Any profit accruing under the Mudarabah will accrue from day to day and is calculated 

on the basis of the actual number of days in the relevant period divided by three hundred 

and sixty (360) (the number of days to be calculated on the basis of a year of 360 days 

with 12 30-day months and, in the case of an incomplete month, the number of days 

elapsed of the Mudarabah Profit Distribution Period in which the relevant period falls 

(including the first such day but excluding the last)).   

16.3 Payments 

Notwithstanding any other provision of this Agreement: 

16.3.1 save where a Non-Payment Election has been made by the Mudarib or a Non- 

Payment Event has occurred, all amounts of Rab-al-Maal Mudarabah Profit 

shall be paid to the Trustee Trustee (who is acting on behalf of 

Certificateholders Rab-al-Maal Mudarabah) on the Business Day preceding the 

relevant Mudarabah Profit Distribution Date; and 

16.3.2 save where a Non-Payment Event has occurred, all amounts of Rab-al-Maal 

Final Mudarabah Profit and Dissolution Mudarabah Capital shall be paid to 

the Trustee on the Business Day preceding the Mudarabah End Date, 

provided that in each case such amounts paid to the Transaction Account shall be in 

an amount equal to, but not exceeding, the amounts due under the Certificates. 

17. GENERAL 

17.1 No relaxation, forbearance, indulgence, failure or delay on the part of the Trustee in 

exercising (nor any omission to exercise) any right, power, privilege or remedy 

accruing to it under this Agreement shall impair any such right, power, privilege or 

remedy or, unless expressly agreed by the Parties, be construed as a waiver thereof or 

an acquiescence in any default or affect or impair any right, power or privilege or 

remedy any other or subsequent default nor shall any single or partial or prior exercise 

of any right or remedy prevent any further or other exercise thereof or the exercise of 

any other right or remedy.  The rights and remedies herein provided are cumulative and 

not exclusive of any other rights or remedies provided by law. 
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17.2 The rights, liabilities and/or obligations created by this Agreement shall continue to be 

valid and binding for all purposes notwithstanding any change in name or change by 

amalgamation, reconstruction, reorganisation, restructuring or otherwise which may be 

made in the constitution of any Party. 

17.3 No amendment, modification or termination of any provision of this Agreement shall 

be effective unless the same shall be in writing and signed or executed by the Parties. 

17.4 No waiver of, or consent to any departure by the Mudarib from, any provisions of this 

Agreement shall be effective unless the same shall be in writing and signed or executed 

by the Trustee and then any such waiver or consent shall be effective only in the specific 

instance and for the specific purpose for which it was given. 

17.5 The Mudarib agrees that notwithstanding anything to the contrary contained herein: 

17.5.1 no payment of any amount whatsoever shall be made by the Trustee or the Rab-

al-Maal or any of their directors, officers, employees or agents on their behalf 

except to the extent funds are available therefor from the Trust Assets and 

further acknowledges and agrees that no recourse shall be had for the payment 

of any amount due and owing hereunder or under any other Transaction 

Document, whether for the payment of any fee, indemnity or other amount 

under, or any other obligation or claim arising out of or based upon, this 

Agreement or any other Transaction Document, against the Trustee or the Rab-

al-Maal to the extent the Trust Assets have been exhausted, following which all 

obligations of the Trustee and the Rab-al-Maal shall be extinguished; 

17.5.2 it will not petition for, institute, or join with any other person in instituting 

proceedings for, the reorganisation, arrangement, liquidation, bankruptcy, 

winding- up or receivership or other proceedings under any bankruptcy or 

similar law against the Trustee or the Rab-al-Maal or any of their directors, 

officers, employees, agents, shareholders or affiliates as a consequence of such 

shortfall or otherwise; 

17.5.3 no recourse (whether by institution or enforcement of any legal proceedings or 

assessment or otherwise) in respect of any breaches of any duty, obligation or 

undertaking of the Trustee or the Rab-al-Maal arising under or in connection 

with the Certificates or the Transaction Documents by virtue of any customary 

law, statute or otherwise shall be had against any shareholder, officer, director 

or corporate services provider of the Trustee or the Rab-al-Maal in their 

capacity as such.  The obligations of the Trustee and the Rab-al-Maal under the 

Transaction Documents are corporate or limited liability obligations of the 

Trustee and the Rab-al-Maal and no personal liability shall attach to or be 

incurred by the shareholders, members, officers, agents, directors or corporate 

services provider of the Trustee or the Rab-al-Maal (in each of their respective 

capacities as such), save in the case of their wilful default or actual fraud (as 

determined by a finding to such effect by a court of competent jurisdiction in 

relation to the conduct of the relevant party); and 

17.5.4 it shall not be entitled to claim or exercise any right of set-off, counterclaim, 

abatement or other similar remedy which it might otherwise have, under the 

laws of any jurisdiction in respect of any sums due under this Agreement or any 
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part thereof.  No collateral is or will be given for the payment obligations under 

the Transaction Documents or the Certificates. 

The provisions of this Clause 17.5 shall survive the termination of this Agreement. 

18. ENTIRE AGREEMENT 

This Agreement sets out the entire agreement between the Parties, and supersedes any 

previous agreement between them in relation to the subject matter of this Agreement. 

19. SEVERABILITY 

To the extent permitted by applicable law, if a provision of this Agreement is or 

becomes illegal, invalid or unenforceable in any jurisdiction, that will not affect: 

19.1.1 the legality, validity or enforceability in that jurisdiction of any provision of this 

Agreement; or 

19.1.2 the legality, validity or enforceability in any other jurisdiction of that or any 

other provision of this Agreement. 

20. NOTICES 

20.1 Addresses:  Any communication shall be given by letter, fax, electronic 

communication or telephone in the case of notices to the Mudarib, to it at: 

[•] 

[•] 

[•] 

[•] 

Fax no.: [•] 

Attention: [•] 

and in the case of notices from the Mudarib, to the Trustee at: 

[•] 

[•] 

[•] 

[•] 

Fax no.: [•] 

Attention: [•] 

20.2 Effectiveness:  Any such communication shall take effect, in the case of a letter, at the 

time of delivery, in the case of a fax, when the relevant delivery receipt is received by 

the sender, in the case of an electronic communication, when the relevant receipt of 

such communication being read is given, or where no read receipt is requested by the 

sender, at the time of sending, provided that no delivery failure notification is received 

by the sender within 24 hours of sending such communication or, in the case of a 

telephone communication, when made; provided that any communication which is 
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received (or deemed to take effect in accordance with the foregoing) outside business 

hours or on a non-business day in the place of receipt shall be deemed to take effect at 

the opening of business on the next following business day in such place.  Any 

communication delivered to any party under this Agreement which is to be sent by fax 

or electronic communication will be written legal evidence. 

20.3 Confirmations:  Any communication by telephone shall be confirmed by letter, fax or 

electronic communication but failure to send or receive such confirmation shall not 

invalidate the original communication. 

21. SHARI‘AH COMPLIANCE 

Each of the Issuer and the Company agrees that it has accepted the Shari‘ah compliant 

nature of this Agreement; and  

(a) it shall not claim that any of its obligations under this Agreement (or any 

provision thereof) is ultra vires or not compliant with the rules and principles of 

Shari‘ah; 

(b) it shall not take any steps or bring any proceedings in any forum to challenge 

the Shari‘ah compliance of this Agreement; and 

(c) to the extent permitted by law, none of its obligations under this Agreement 

shall in any way be diminished, abrogated, impaired, invalidated or otherwise 

adversely affected by any finding, declaration, pronouncement, order or 

judgment of any court, tribunal or other body that this Agreement is not 

compliant with the principles of Shari‘ah. 

22. GOVERNING LAW AND JURISDICTION24 

22.1 This Agreement (including the remaining provisions of this Clause) and any non-

contractual obligations arising out of or in connection with this Agreement are governed 

by, and shall be construed in accordance with English law.  

22.2 Subject to Clause 22.4, any dispute, claim, difference or controversy arising out of, 

relating to or having any connection with this Agreement (including any dispute as to 

its existence, validity, interpretation, performance, breach or termination or the 

consequences of its nullity or any dispute relating to any non-contractual obligations 

arising out of or in connection with it) (a "Dispute") shall be referred to and finally 

resolved by arbitration under the Arbitration Rules of the [•] (the "Rules"), which Rules 

(as amended from time to time) are incorporated by reference into this Clause 22.2.  For 

these purposes: 

(a) the place of arbitration shall be [•]; 

(b) there shall be [three] arbitrators, each of whom shall be disinterested in the 

arbitration, shall have no connection with any party thereto and shall be an 

attorney experienced in international securities transactions; and 

 
24  Note: The choice of governing law is important in order to obtain legal certainty in the case of a contractual 

dispute arising.  English law remains the benchmark for Sukuk issuances.  
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(c) the language of the arbitration shall be English. 

22.3 Within 15 days from the receipt by the [•] registrar of the response to the request for 

arbitration, the claimant(s), irrespective of number, shall nominate jointly one arbitrator 

and the respondent(s), irrespective of number, shall nominate jointly the second 

arbitrator.  A third arbitrator, who shall serve as chairman, shall be nominated by the 

two party-nominated arbitrators within 15 days of the last of their appointments 

22.4 The Trustee or the Delegate may, in the alternative, irrevocably elect that a Dispute be 

heard by a court of law and not determined by arbitration. The Trustee or the Delegate 

must make the election before commencing arbitration or by giving written notice to 

the Issuer and Mudarib within [•] days of receipt of the document by which the Issuer 

and Mudarib commenced arbitration. If an election is made, the Dispute shall then be 

determined in accordance with Clause 22.5. 

22.5 Subject to an election having been made under Clause 22.4, the following provisions 

shall apply: 

(a) subject to Clause 22.5(c) below, the courts of [•]  shall have exclusive 

jurisdiction to settle any Dispute and the Mudarib submits to the exclusive 

jurisdiction of such courts; 

(b) the Mudarib agrees that the courts of [•] are the most appropriate and convenient 

courts to settle any Dispute and, accordingly, that it will not argue to the 

contrary; and 

(c) this Clause 22.5 is for the benefit of the Trustee and the Delegate only.  As a 

result, and notwithstanding Clause 22.1(a) above, the Trustee or the Delegate 

may take proceedings relating to a Dispute ("Proceedings") in any other courts 

with jurisdiction. To the extent allowed by law, the Trustee or the Delegate may 

take concurrent Proceedings in any number of jurisdictions.  

22.6 Without prejudice to any other mode of service allowed under any relevant law, the 

Mudarib: 

(a) irrevocably appoints [•] as its agent for service of process in relation to any 

Proceedings before the English courts in connection with this Agreement; and 

(b) agrees that failure by the agent to notify the Mudarib of the process will not 

invalidate the Proceedings concerned. 

23. WAIVER OF INTEREST 

23.1 Each Party irrevocably agrees that no interest will be payable or receivable under or in 

connection with this Agreement or any other Transaction Document and in the event 

that it is determined that any interest is payable or receivable in connection with this 

Agreement or any other Transaction Document by a Party, whether as a result of any 

judicial award or by operation of any applicable law or otherwise, such Party agrees to 

waive any rights it may have to claim or receive such interest and agrees that if any 

such interest is actually received by it, it shall promptly donate the same to a registered 

or otherwise officially recognised charitable organisation. 
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23.2 For the avoidance of doubt, nothing in this Clause 23 shall be construed as a waiver of 

rights in respect of Mudarabah Profit, Periodic Distribution Amounts or profit of any 

kind howsoever described payable by the Company or the Trustee pursuant to the 

Transaction Documents and/or the Conditions, howsoever such amounts may be 

described or recharacterized by any court or arbitral tribunal. 

IN WITNESS WHEREOF the Parties have executed this Agreement on the date first 

mentioned above. 
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SCHEDULE 1 

INVESTMENT PLAN 

Investment of the Mudarabah Capital 

The Mudarabah Business Plan shall comprise: 

(a) the investment of the Mudarabah Capital in the general Shari‘ah-compliant business 

activities of [Company]; and/or 

(b) the provision of Shari‘ah-compliant financing(s) by the Mudarib to any member of the 

[Company] Group. For these purposes, "[Company]" means [Company] and its 

subsidiaries. 

For the avoidance of doubt, the Trustee (acting for and on behalf of the Certificateholders) 

acknowledges that there is no guarantee of any return from the Mudarabah Assets. 
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EXECUTION PAGE OF MUDARABAH AGREEMENT 

Rab-al-Maal and Trustee 

[•] 

By:  ..............................................................  

Mudarib 

[COMPANY] 

By:  ..............................................................  


