
 

 

The IIFM Perpetual Tier1 Mudarabah Sukuk template standard documents (the "IIFM 

Template Sukuk Al Mudarabah Tier1 Standard Documents") have been developed by the 

IIFM to facilitate and ease the issuance of perpetual Sukuk Al Mudarabah Tier1 in a 

Shari‘ah compliant manner. IIFM hereby authorizes any Islamic financial institution and 

any other Islamic financial industry participant to use the IIFM Template Sukuk Al 

Mudarabah Tier1 Standard Documents and their use is not restricted to IIFM members 

only. The IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents are 

accompanied by a template Prospectus which covers an explanation of the structure and 

operational guidance to be implemented by potential users. 

 

 

 

In the name of Allah, the Entirely Merciful, the Especially Merciful 

PROSPECTUS  

FOR PERPETUAL MUDARABAH1 SUKUK TIER1 

مال الرشحية الأوىلرأ س   - ادلامئةصكوك املضاربة نرشة اصدار     
 

[INSERT LOGO] 

[•]  

(incorporated with limited liability under the laws of [•]) 

[•] CERTIFICATES DUE [•]2 

  

 
1  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: Mudarabah is a partnership in profit 

whereby one party provides capital (Rab al-Mal or Rab ul-Mal) and the other party provides labour 

(Mudarib).   

Mudarabah contract general principles: Each of the contracting parties may terminate Mudarabah 

contract unilaterally except in two cases: (1) When the Mudarib has already commenced the business, 

in which case the Mudarabah contract becomes binding up to the date of actual or constructive 

liquidation (2) When the contracting parties agree to determine a duration for which the contract will 

remain in operation. In this case, the contract cannot be terminated prior to the end of the designated 

duration, except by mutual agreement of the contracting parties.       

2  Subject to specific regulatory regime. 



 
 

Disclaimer 
The Sukuk Al Mudarabah document templates (the "IIFM Template Sukuk Al Mudarabah Tier1 

Standard Documents”) comprise the following: 

• Prospectus. 

• Master Mudarabah Standard Agreement For Perpetual Mudarabah Sukuk Tier1. 

• Declaration of Trust for Perpetual Mudarabah Sukuk Tier1 

 

The main objective of the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents is to 

facilitate and ease the issuance of perpetual Sukuk Al Mudarabah Tier1 in a Shari‘ah compliant 

manner. IIFM hereby authorizes any Islamic financial institution and any other Islamic financial 

industry participant to use the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents 

and their use is not restricted to IIFM members only.   

   

Users of the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents should note that, 

when entering into issuances of trust certificates ("Issuances") under or in relation to the IIFM 

Template Sukuk Al Mudarabah Tier1 Standard Documents or making any amendment or addition 

to the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents, they must first take all 

action required to satisfy themselves as to the Shari‘ah compliance of the IIFM Template Sukuk 

Al Mudarabah Tier1 Standard Documents and the Issuance thereunder.      

The IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents have been approved by the 

IIFM Shari‘ah Board. Any user who proposes to use them, without any fundamental amendments, 

may request a copy of the IIFM Shari‘ah Board Approval Pronouncement. Potential users are 

requested to contact IIFM in order to complete certain formalities to obtain a copy of the IIFM 

Shari‘ah Board Approval Pronouncement. The IIFM Shari‘ah Board Approval Pronouncement 

is in relation to the IIFM Template Sukuk Al  Mudarabah Tier1 Documents only and shall not 

cover any specific transactions. 

IIFM is not responsible for the use of the IIFM Template Sukuk Al Mudarabah Tier1 Standard 

Documents or for any damages or losses resulting from the use of the IIFM Template Sukuk Al 

Mudarabah Tier1 Standard Documents or any specific transactions thereunder. All potential users 

are urged to undertake their own evaluation of the IIFM Template Sukuk Al Mudarabah Tier1 

Standard Documents to ensure that they are appropriate for use by them in their particular 

circumstances or in a particular transaction and to ensure that their interests will be protected by 

their use. Potential users of the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents 

agree that it is the responsibility of such user to ensure that the terms, provisions and conditions 

of the IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents are appropriate and protect 

the user’s interests in all respects, and to modify any such terms, provisions and conditions as 

appropriate in the circumstances.         

These IIFM Template Sukuk Al Mudarabah Tier1 Standard Documents are drafted under English 

law. Each user shall ensure that the IIFM Template Sukuk Al Mudarabah Tier1 Standard 

Documents are compliant with, and enforceable in, each applicable jurisdiction on a transaction 

specific basis. Users should obtain their own independent legal advice when using the IIFM 

Template Sukuk Al Mudarabah Tier1 Standard Documents.   

The attention of users of this document is drawn to the footnotes to this document, which provide 

explanatory information but do not constitute a part of the applicable IIFM Template Sukuk Al 

Mudarabah Tier1 Standard Document itself. Also, the attention of users of this document is drawn 

that recognized Fiqh Academies, institutions and relevant AAOIFI Shari‘ah standards as well as 

market practice, have been used as a reference in the drafting of these IIFM Template Sukuk Al 

Mudarabah Tier1 Standard Documents as at the date of launch of the documents.  

 

 



 
 

GUIDELINES REGARDING SHARI‘AH COMPLIANCE 

In order to assist market participants, the IIFM Shari‘ah Board have provided the 

following guidelines and recommendations regarding Shari‘ah compliance of the 

Template Sukuk Al Mudarabah Tier1 Documents:  

1. Sukuk Issuances should retain the rules and principles of Shari‘ah as set out in the 

Template Sukuk Al Mudarabah Tier1 Documents. 

2. The proceeds from a Sukuk Issuances based on the Template Sukuk Sukuk Al 

Mudarabah Tier1 Documents must be used for Shari‘ah compliant purposes.   

3. The Sukuk Issuance must be in accordance with the Company's permissible 

activities and in accordance with Shari‘ah standards and regulations. 

4. No interest (whether called interest or an alternative name but which represents 

interest) is to be chargeable under the Template Sukuk Al Mudarabah Tier1 

Documents.  

5. A Shari‘ah supervision committee should remain in place for the duration of the 

Sukuk (i.e. until fully settled).  

 

رشادية رشعية   رأأس املال الأساس   - ادلامئة املضاربة  صدإر صكوك ل  توجهيات إ   

،  المضاربة الدائمة ئيسة لصكوك  الرتفاقيات  االمن أجل مساعدة المشاركين في السوق فيما يتعلق بهذه  
للسوق   الشرعية  الهيئة  السوق، قدمت  للمشاركين في  الدولية  المالية اإلسالمية  السوق  تقدمها  التي 

ا المنتج مع أحكام ومبادئ المالية اإسالمية الدولية التوجيهات اإلرشادية الشرعية التالية بشأن توافق هذ 
 الشريعة اإلسالمية: 

مبادئ الشريعة في هذه الوثائق فيما يتعلق بمعامالت أحكام و التمسك و االلتزام بيجب  (1)
 إصدار الصكوك.  

ألغراض متوافقة مع أحكام  المضاربة هذه صكوكيجب استخدام عائدات إصدارات   (2)
 ومبادئ الشريعة اإلسالمية. 

وفقا للضوابط والمعايير  باحةيجب أن يكون إصدار الصكوك  وفًقا ألنشطة الشركة الم  (3)
 .الشرعية 

يجب عدم اقتضاء أية فائدة )سواء سميت فائدة أو باسم آخر ولكنها تمثل فائدة( وذلك  (4)
  بموجب هذه المعاملة.

  .إلى حين انتهائها بالكاملالصكوك  فترة بقاءطوال  شرعيةالالهيئة أن تبقى   (5)



 
 

The Certificates due [•] (the "Certificates") of [•] (in its capacity as issuer and in its capacity as trustee, as 

applicable, the "Trustee")3 will be constituted by a declaration of trust (the "Declaration of Trust") dated 

[•] (the "Issue Date") entered into between the Trustee, [COMPANY] ("[COMPANY]") and [DELEGATE] 

as the delegate of the Trustee (the "Delegate"). The Certificates confer on the holders of the Certificates 

from time to time (the "Certificateholders") the conditional right to receive certain payments (as more 

particularly described herein) arising from an undivided ownership interest in the assets of a trust declared 

by the Trustee pursuant to the Declaration of Trust (the "Trust") over the Trust Assets (as defined herein) 

and the Trustee will hold such Trust Assets upon trust absolutely for the Certificateholders pro rata 

according to the face amount of Certificates held by each Certificateholder in accordance with the 

Declaration of Trust and the terms and conditions of the Certificates (the "Conditions"). 

If a Non-Viability Event (as defined herein) occurs, a Write-down (as defined herein) shall occur on the 

relevant Non-Viability Event Write-down Date (as defined herein), as more particularly described in 

Condition 11 (Write-down at the Point of Non-Viability). In such circumstances, the Certificateholders' 

rights to the Trust Assets shall automatically be deemed to be irrevocably and unconditionally written-

down in whole and the Certificates shall be cancelled. See "Risk Factors – Certificateholders' right to 

receive payment of the principal amount of the Certificates and the Certificateholders' right for any further 

profit will be fully and permanently written-down upon the occurrence of a Non-Viability Event". 

The payment obligations of [COMPANY] under the Mudarabah Agreement (as defined herein) (including 

all payments which are the equivalent of principal and profit) (the "Relevant Obligations") will, subject to 

the Solvency Conditions (as defined herein) being satisfied at the relevant time and no bankruptcy order 

having been issued in respect of [COMPANY] by a court in the [•]  ("[•]"), rank in priority only to all Junior 

Obligations (as defined in the Conditions). Payments in respect of the Relevant Obligations by 

[COMPANY] are conditional upon: (i) [COMPANY] being Solvent (as defined herein) at all times from 

(and including) the first day of the relevant Periodic Distribution Period (as defined herein) (or the Issue 

Date in the case of the first such period) to (and including) the time of payment of the Relevant Obligations; 

(ii) [COMPANY] being capable of making payment of the Relevant Obligations and any other payment 

required to be made on the relevant date to a creditor in respect of all Senior Obligations and all Pari Passu 

Obligations (each, as defined in the Conditions) and still be Solvent immediately thereafter; and (iii) the 

total share capital (including, without limitation, retained earnings) of [COMPANY] being greater than 

zero at all times from (and including) the first day of the relevant Periodic Distribution Period (or the Issue 

Date in the case of the first such period) to (and including) the time of payment of the Certificates (together, 

the "Solvency Conditions"). 

In addition, to the extent that any of the Solvency Conditions are not satisfied at the relevant time or if a 

bankruptcy order in respect of [COMPANY] has been issued by a court in [•], all claims of the Trustee 

in respect of the Relevant Obligations will be extinguished and the Certificates will be cancelled without 

any further payment to be made by [COMPANY] in respect of the Relevant Obligations.  

[INSERT LISTING AND STOCK EXCHANGE DISCLAIMERS AS AGREED BETWEEN PARTIES.] 

[Upon issue, the Certificates are expected to be assigned a rating of [•] by [•]. [INSERT CRA REGULATION 

DISCLAIMER IF APPLICABLE]] 

[The Certificates have not been and will not be registered under the United States Securities Act of 1933, 

as amended (the "Securities Act") or with any securities regulatory authority of any state or other 

jurisdiction of the United States and may not be offered or sold within the United States or to, or for the 

account or benefit of, U.S. Persons (as defined in Regulation S under the Securities Act ("Regulation S")) 

except pursuant to an exemption from, or in a transaction not subject to, the registration requirements of 

the Securities Act and applicable state securities laws. Accordingly, the Certificates may be offered or sold 

solely to persons who are not U.S. persons outside the United States in reliance on Regulation S. Each 

 
3  Revised AAOIFI Shari‘ah Standard No. (17) Investment Sukuk: Mudarabah Sukuk. These are 

certificates that represent projects or activities managed on the basis of Mudarabah by appointing one 

of the partners or another person as the Mudarib for the management of the operation.  The issuer of 

these certificates capital is the Mudarib, the subscribers are the owners of, and the realized funds are 

the Mudarabah capital. The certificate holders own the assets of Mudarabah and the agreed upon share 

of the profits belongs to the owners of capital and they bear the loss, if any. 



 
 

purchaser of the Certificates is hereby notified that the offer and sale of Certificates to it is being made in 

reliance on the exemption from the registration requirements of the Securities Act provided by Regulation 

S.] [DISCLAIMERS TO BE AGREED BETWEEN ALL PARTIES]. 

[Delivery of the Certificates in book-entry form will be made on the Closing Date. The Certificates will be 

represented by interests in a global certificate in registered form (the "Global Certificate") deposited on or 

about the Closing Date with, and registered in the name of a nominee for, a common depositary (the 

"Common Depositary") for Euroclear Bank SA/NV ("Euroclear") and Clearstream Banking, société 

anonyme ("Clearstream, Luxembourg"). Interests in the Global Certificate will be shown on, and transfers 

thereof will be effected only through, records maintained by Euroclear and Clearstream, Luxembourg. 

Definitive Certificates evidencing holdings of interests in the Certificates will be issued in exchange for 

interests in the Global Certificate only in certain limited circumstances described herein.] [ADDITIONAL 

CLEARING SYSTEMS TO BE AGREED BETWEEN ALL PARTIES]. 

Periodic Distribution Amounts (as defined herein) shall be payable subject to and in accordance with the 

Conditions on the outstanding face amount of the Certificates from (and including) the Issue Date to (but 

excluding) [•] (the "First Call Date") at a rate of [•] per cent. per annum from amounts of Rab-al-Maal 

Mudarabah Profit and Rab-al-Maal Final Mudarabah Profit (as further described below). If the Certificates 

are not redeemed or purchased and cancelled in accordance with the Conditions on or prior to the First Call 

Date, Periodic Distribution Amounts shall be payable from (and including) the First Call Date subject to 

and in accordance with the Conditions at a fixed rate, to be reset on the First Call Date and every [•] years 

thereafter, equal to the Relevant [•] Year Reset Rate (as defined in the Conditions) plus a margin of [•] per 

cent. per annum. Periodic Distribution Amounts will, if payable pursuant to the Conditions, be payable 

semi-annually in arrears on [•] and [•] in each year, commencing [•]. Payments on the Certificates will be 

made free and clear of and without deduction for, or on account of, taxes, levies, imposts, duties, fees, 

assessments or other charges of whatever nature, imposed or levied by or on behalf of any Relevant 

Jurisdiction (as defined herein) (the "Taxes") to the extent described under Condition 13 (Taxation). Each 

payment of a Periodic Distribution Amount will be made by the Trustee provided that [COMPANY] (in 

its capacity as Mudarib (as defined herein)) shall have paid Rab-al-Maal Mudarabah Profit and Rab-al-

Maal Final Mudarabah Profit (as applicable) (each as defined in the Conditions) equal to such Periodic 

Distribution Amount pursuant to the terms of the Mudarabah Agreement (as defined in the Conditions). 

Payments of such profit amounts under the Mudarabah Agreement are subject to mandatory cancellation 

if a Non-Payment Event (as defined herein) occurs, and are otherwise at the sole discretion of [COMPANY] 

(as Mudarib). Any Periodic Distribution Amounts not paid as aforesaid will not accumulate and neither the 

Trustee nor the Certificateholders shall have any claim in respect thereof. The Certificates are perpetual 

securities and have no fixed or final redemption date. Unless the Certificates have previously been 

redeemed or purchased and cancelled as provided in the Conditions, the Trustee (but only upon the 

instructions of [COMPANY] (acting in its sole discretion)) shall redeem all but not some only of the 

Certificates on the First Call Date or on any Periodic Distribution Date falling after the First Call Date in 

accordance with Condition 10.1(b) (Trustee's Call Option). In addition, upon the occurrence of a Tax Event 

or a Capital Event (each as defined in the Conditions), the Certificates may be redeemed in whole (but not 

in part), or the terms thereof may be varied (at the option of the Trustee (but only upon the instructions of 

[COMPANY] (acting in its sole discretion)), in each case at any time on or after the Issue Date in 

accordance with Conditions 10.1(c) (Redemption or Variation due to Taxation) and 10.1(d) (Redemption 

or Variation for Capital Event). Any redemption or variation is subject to the conditions described in 

Condition 10 (Redemption and Variation).  

Upon the occurrence of a [COMPANY] Event (as defined in the Conditions), the Delegate shall (subject to 

Condition 12.1 ([COMPANY] Events)) give notice of the occurrence of such event to the Certificateholders 

in accordance with Condition 17 (Notices) with a request to the Certificateholders to indicate to the Trustee 

and the Delegate in writing if they wish the Certificates to be redeemed and the Trust to be dissolved (a 

"Dissolution Request"). The Delegate may and, if so requested in writing by the Certificateholders of at 

least one-third of the then aggregate face amount of the Certificates outstanding or if so directed by an 

Extraordinary Resolution of Certificateholders, shall (but in each case subject to Condition 12.3(e) 

(Realisation of Trust Assets)), give notice (a "Dissolution Notice") to the Trustee that the Certificates are 

immediately due and payable at the aggregate face amount of the outstanding Certificates together with any 

Outstanding Payments (as defined in the Conditions), whereupon the aggregate face amount of the 

outstanding Certificates together with any Outstanding Payments (as defined in the Conditions) shall 

become immediately due and payable and, upon receipt of such Dissolution Notice, the Trustee and/or the 

Delegate shall subject to Condition 12.3 (Winding-up, dissolution or liquidation) take the actions referred 

to therein. 



 
 

The Certificates will be limited recourse obligations of the Trustee. An investment in the Certificates 

involves certain risks. For a discussion of these risks, see "Risk Factors". 

If you do not understand the contents of this Prospectus or are unsure whether the Certificates to 

which this Prospectus relates are suitable for your individual investment objectives and 

circumstances, you should consult an authorised financial adviser. 

The transaction structure relating to the Certificates (as described in this Prospectus) has been approved by 

[•] and the prospective Certificateholders should not rely on such approvals in deciding whether to make 

an investment in the Certificates and should consult their own Shari‘ah advisers as to whether the proposed 

transaction described in such approvals referred to above is in compliance with their individual standards 

of compliance with Shari‘ah principles. 

The Certificates may only be offered, sold or transferred in registered form in minimum face amounts of 

[•] and integral multiples of [•] in excess thereof. 

Managers 

[•] 

The date of this Prospectus is [•]. 
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IMPORTANT NOTICES 

[IMPORTANT NOTICES TO BE AGREED BETWEEN PARTIES] 

[This Prospectus comprises a prospectus for the purposes of giving information with regard to the Trustee, 

[•] and the Certificates which, according to the particular nature of the Trustee, [•] and of the Certificates, 

is necessary to enable investors to make an informed assessment of the assets and liabilities, financial 

position, profit and losses and prospects of the Trustee and [•]. 

The Trustee and [•] accept responsibility for the information contained in this Prospectus and each declares 

that, having taken all reasonable care to ensure that such is the case, the information contained in this 

Prospectus is, to the best of the knowledge of each of the Trustee and [•], in accordance with the facts and 

does not omit anything likely to affect the import of such information. 

Certain information under the headings [•] has been extracted from information provided by or obtained 

from, [•], and in each case, the relevant source of such information is specified where it appears under those 

headings. 

Each of the Trustee and [•] confirms that such information has been accurately reproduced and that, so far 

as it is aware, and is able to ascertain from information published by the relevant sources referred to, no 

facts have been omitted which would render the reproduced information inaccurate or misleading. 

None of the Managers (as defined herein), the Delegate or the Agents (as defined herein) has independently 

verified the information contained herein. Accordingly, no representation, warranty or undertaking, express 

or implied, is made and no responsibility or liability is accepted by any of them as to the accuracy, adequacy, 

reasonableness or completeness of the information contained or incorporated in this Prospectus or any other 

information provided by the Trustee or [•] in connection with the Certificates. 

No person is or has been authorised by the Trustee or [•] to give any information or to make any 

representation not contained in or not consistent with this Prospectus or any other document entered into in 

relation to the Certificates and, if given or made, such information or representation should not be relied 

upon as having been authorised by the Trustee, [•], the Delegate or any of the Managers. None of the 

Managers, the Delegate or the Agents, or any of their respective affiliates make any representation or 

warranty or accept any liability as to the accuracy or completeness of the information contained in this 

Prospectus. Neither the delivery of this Prospectus nor the offering, sale or delivery of the Certificates shall, 

in any circumstances, create any implication that the information contained in this Prospectus is correct 

subsequent to the date hereof or the date upon which this Prospectus has been most recently amended or 

supplemented or that there has been no adverse change, or any event reasonably likely to involve any 

adverse change, in the prospects or the financial or trading position of the Trustee or [•] since the date 

hereof or, if later, the date upon which this Prospectus has been most recently amended or supplemented or 

that any other information supplied in connection with the Certificates is correct at any time subsequent to 

the date on which it is supplied or, if different, the date indicated in the document containing the same. 

No comment is made, or advice given by, the Trustee, [•] or the Managers in respect of taxation matters 

relating to the Certificates or the legality of the purchase of the Certificates by an investor under applicable 

or similar laws. Any investor in the Certificates should be able to bear the economic risk of an investment 

in the Certificates for an indefinite period of time. 

EACH PROSPECTIVE INVESTOR IS ADVISED TO CONSULT ITS OWN TAX ADVISER, 

LEGAL ADVISER AND BUSINESS ADVISER AS TO TAX, LEGAL, BUSINESS AND RELATED 

MATTERS CONCERNING THE PURCHASE OF CERTIFICATES. 

This Prospectus does not constitute an offer to sell or the solicitation of an offer to buy Certificates in any 

jurisdiction to any person to whom it is unlawful to make the offer or solicitation in such jurisdiction. The 

distribution of this Prospectus and the offering, sale and delivery of the Certificates in certain jurisdictions 

may be restricted by law. None of the Trustee, [•], the Managers, the Delegate or the Agents represents that 

this Prospectus may be lawfully distributed, or that Certificates may be lawfully offered, in compliance 

with any applicable registration or other requirements in any such jurisdiction, or pursuant to an exemption 

available thereunder, or assumes any responsibility for facilitating any such distribution or offering. In 

particular, no action has been taken by the Trustee, [•], the Managers, the Delegate or the Agents which is 

intended to permit a public offering of the Certificates or distribution of this Prospectus in any jurisdiction 
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where action for that purpose is required. Accordingly, the Certificates may not be offered or sold, directly 

or indirectly, and neither this Prospectus nor any advertisement or other offering material may be distributed 

or published in any jurisdiction, except under circumstances that will result in compliance with any 

applicable laws and regulations. Persons into whose possession this Prospectus comes are required by the 

Trustee, [•] and the Managers to inform themselves about and to observe any such restrictions. In particular, 

there are restrictions on the distribution of this Prospectus and the offer or sale of the Certificates in 

[INSERT JURISDICTIONS]. For a description of the restrictions on offers, sales and deliveries of 

Certificates and on the distribution of this Prospectus and other offering material relating to the Certificates, 

see "Subscription and Sale". 

This Prospectus does not constitute an offer or an invitation to subscribe for or purchase Certificates and 

should not be considered as a recommendation by the Managers, Trustee, [•], the Delegate or the Agents or 

any of them that any recipient of this Prospectus should subscribe for, or purchase, Certificates. Each 

recipient of this Prospectus shall be taken to have made its own investigation and appraisal of the condition 

(financial or otherwise) of the Trustee and [•]. None of the Managers, the Delegate or the Agents accepts 

any liability in relation to the information contained in this Prospectus or any other information provided 

by the Trustee or [•] in connection with the Certificates. 

The Certificates may not be a suitable investment for all investors. Each potential investor in Certificates 

must determine the suitability of that investment in light of its own circumstances. In particular, each 

potential investor should: 

(i) have sufficient knowledge and experience to make a meaningful evaluation of the Certificates, the 

merits and risks of investing in the Certificates and the information contained in this Prospectus; 

(ii) have access to, and knowledge of, appropriate analytical tools to evaluate, in the context of its 

particular financial situation, an investment in the Certificates and the impact the Certificates will 

have on its overall investment portfolio; 

(iii) have sufficient financial resources and liquidity to bear all of the risks of an investment in the 

Certificates, including where the currency of payment is different from the potential investor's 

currency; 

(iv) understand thoroughly the terms of the Certificates and be familiar with the behaviour of any 

relevant indices and financial markets; and 

(v) be able to evaluate (either alone or with the help of a financial adviser) possible scenarios for 

economic and other factors that may affect its investment and its ability to bear the applicable risks. 

The Certificates are complex financial instruments. Sophisticated institutional investors generally do not 

purchase complex financial instruments as stand-alone investments. They purchase complex financial 

instruments as a way to reduce risk or enhance yield with an understood, measured, appropriate addition of 

risk to their overall portfolios. A potential investor should not invest in the Certificates unless it has the 

expertise (either alone or with a financial adviser) to evaluate how the Certificates will perform under 

changing conditions, the resulting effects on the value of the Certificates and the impact this investment 

will have on the potential investor's overall investment portfolio. 

[The investment activities of certain investors are subject to legal investment laws and regulations, or 

review or regulation by certain authorities. Each potential investor should consult its legal advisers to 

determine whether and to what extent: (i) Certificates are legal investments for it; (ii) Certificates can be 

used as collateral for various types of financings; and (iii) other restrictions apply to its purchase or pledge 

of Certificates. Financial institutions should consult their legal advisers or the appropriate regulators to 

determine the appropriate treatment of Certificates under any applicable risk-based capital or similar rules.] 

STABILISATION 

[INSERT RELEVANT PRICE STABILISATION MECHANICS] 

CAUTIONARY STATEMENT REGARDING FORWARD-LOOKING STATEMENTS  

Some statements in this Prospectus may be deemed to be "forward-looking statements". Forward-looking 

statements include statements concerning [•] plans, objectives, goals, strategies and future operations and 
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performance and the assumptions underlying these forward-looking statements. When used in this 

Prospectus, the words "anticipates", "estimates", "expects", "believes", "intends", "plans", "aims", "seeks", 

"may", "will", "should" and any similar expressions generally identify forward-looking statements. These 

forward-looking statements are contained in the sections entitled [•] and other sections of this Prospectus. 

Although [•] believes that the expectations, estimates and projections reflected in its forward-looking 

statements are reasonable, if one or more of the risks or uncertainties materialise, including those identified 

below or which [•] has otherwise identified in this Prospectus, or if any of [•]'s underlying assumptions 

prove to be incomplete or inaccurate, the financial, political or economic condition of [•] may vary from 

that expected, estimated or predicted. Investors are therefore strongly advised to read the sections [•] and 

[•] which include a more detailed description of the factors that might have an impact on the financial, 

political or economic condition of [•]. 

These forward-looking statements speak only as at the date of this Prospectus. Without prejudice to any 

requirements under applicable laws, [•] expressly disclaims any obligation or undertaking to disseminate 

after the date of this Prospectus any updates or revisions to any forward-looking statements contained herein 

to reflect any change in expectations thereof or any change in events, conditions or circumstances on which 

any forward-looking statement is based. 

PRESENTATION OF INFORMATION 

Certain Defined Terms 

Capitalised terms which are used but not defined in any particular section of this Prospectus will have the 

meaning attributed thereto in the "Terms and Conditions of the Certificates".  

Certain Conventions 

Certain figures and percentages included in this Prospectus have been subject to rounding adjustments. 

Accordingly, figures shown in the same category presented in different tables may vary slightly and figures 

shown as totals in certain tables may not be an arithmetic aggregation of the figures which precede them. 

[INSERT RELEVANT CURRENCY CONVENTIONS] 

Foreign Language 

The language of this Prospectus is English. Certain legislative references and technical terms have been 

cited in their original language in order that the correct technical meaning may be ascribed to them under 

applicable law. 

PRESENTATION OF STATISTICAL INFORMATION 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

PRESENTATION OF ECONOMIC AND OTHER INFORMATION 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 
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RISK FACTORS 

The purchase of the Certificates may involve substantial risks and is suitable only for sophisticated investors who 

have the knowledge and experience in financial and business matters necessary to enable them to evaluate the 

risks and merits of an investment in the Certificates. Before making an investment decision, prospective 

purchasers of the Certificates should consider carefully, in the light of their own financial circumstances and 

investment objectives, all of the information in this Prospectus. 

Each of the Issuer and [•] believes that the factors described below represent the principal risks inherent in 

investing in the Certificates and may affect [•]'s ability to perform its obligations under the Transaction 

Documents. However, the inability of the Issuer to pay any amounts on or in connection with any Certificate and 

the inability of [•] to perform its obligations under the Transaction Documents may occur for other reasons and 

none of the Issuer and [•] represents that the statements below regarding the risks of holding any Certificate are 

exhaustive. 

There may also be other considerations, including some which may not be presently known to the Issuer or [•] or 

which the Issuer or [•] currently deems immaterial, that may impact any investment in the Certificates. 

Prospective investors should also read the detailed information set out elsewhere in this Prospectus and reach 

their own views prior to making any investment decision. 

Risk factors relating to the Issuer 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

Risks relating to the Company 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

Risks Relating to the Certificates 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

Certificateholders' right to receive payment of the principal amount of the Certificates and the 

Certificateholders' right for any further profit will be fully and permanently written-down upon the occurrence 

of a Non-Viability Event 

If a Non-Viability Event (as defined below) occurs at any time on or after the Effective Date (as defined in the 

Conditions), the Certificates will be cancelled and all rights of any Certificateholder for payment of any amounts 

under or in respect of the Certificates (including, without limitation, any amounts arising as a result of, or due and 

payable upon the occurrence of, a [COMPANY] Event) shall be cancelled and not restored under any 

circumstances, irrespective of whether such amounts have become due and payable prior to the date of the Non-

Viability Event or notice in relation thereto. As a result, Certificateholders will lose the entire amount of their 

investment in the Certificates. 

A "Non-Viability Event" means that the Financial Regulator (as defined in the Conditions) has notified 

[COMPANY] in writing that it has determined that [COMPANY] is, or will become, Non-Viable (as defined in 

the Conditions) without: (a) a Write-down; or (b) a public sector injection of capital (or equivalent support). 

Certificateholders' right to receive payment of the principal amount of the Certificates and the 

Certificateholders' right for any further profit will be fully and permanently written-down upon any of the 

Solvency Conditions not being satisfied at any time or a bankruptcy order in respect of [COMPANY] being 

issued 

If any of the Solvency Conditions (as defined herein) is not satisfied on any date on which any payment obligation 

under the Mudarabah Agreement is due or a bankruptcy order in respect of [COMPANY] has been issued by a 

court in [•], all rights of any Certificateholder for payment of any amounts under or in respect of the Certificates 

(including, without limitation, any amounts arising as a result of, or due and payable upon the occurrence of, a 

[COMPANY] Event) shall be extinguished and not restored under any circumstances, irrespective of whether 

such amounts have become due and payable prior to such date. As a result, Certificateholders will lose the entire 

amount of their investment in the Certificates. 
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The circumstances triggering a Write-down are unpredictable 

The occurrence of a Non-Viability Event is inherently unpredictable and depends on a number of factors, many 

of which are outside of [COMPANY]'s control. The occurrence of a Non-Viability Event is subject to, inter alia, 

a subjective determination by the Financial Regulator. As a result, the Financial Regulator may require a Write-

down in circumstances that are beyond the control of [COMPANY] and with which [COMPANY] may not agree. 

The payment obligations of [COMPANY] under the Mudarabah Agreement are subordinated and unsecured 

obligations 

Prospective investors should note that the payment obligations of [COMPANY] under the Mudarabah Agreement 

are subordinated to the claims of the Senior Creditors (as defined in the Conditions) and rank pari passu to the 

Pari Passu Obligations, as more particularly described in Condition 4.2 (Subordination). Potential investors should 

note that payment of all amounts by [COMPANY] under the Mudarabah Agreement (and consequently, the 

corresponding payments by the Trustee under the Conditions) are conditional upon: 

(i) [COMPANY] (in its capacity as Mudarib or otherwise) being Solvent at all times from (and including) 

the first day of the relevant Periodic Distribution Period (or the Issue Date in the case of the first such 

period) to (and including) the time of payment of the Relevant Obligations; 

(ii) [COMPANY] (in its capacity as Mudarib or otherwise) being capable of making payment of the Relevant 

Obligations and any other payment required to be made on the relevant date to a creditor in respect of all 

Senior Obligations and all Pari Passu Obligations and still be Solvent immediately thereafter; and 

(iii) the total share capital (including, without limitation, retained earnings) of [COMPANY] being greater 

than zero at all times from (and including) the first day of the relevant Periodic Distribution Period (or 

the Issue Date in the case of the first such period) to (and including) the time of payment of the 

Certificates, 

(together, the "Solvency Conditions").4 

Further, the payment obligations of [COMPANY] under the Mudarabah Agreement are unsecured and no 

collateral is or will be given by [COMPANY] in relation thereto. 

The Trustee may exercise its enforcement rights in relation to the Mudarabah Agreement only in the manner 

provided in Condition 12.3 (Winding-up, dissolution or liquidation). If a [COMPANY] Event occurs and 

[COMPANY] has failed to satisfy any of the Solvency Conditions or if a bankruptcy order in respect of 

[COMPANY] has been issued by a court in [•], all claims of the Trustee in respect of the Relevant Obligations 

will be extinguished and the Certificates will be cancelled without any further payment to be made by 

[COMPANY] in respect of the Relevant Obligations. 

No limitation on issuing senior securities; subordination 

Other than the limitations in relation to the issue of further Tier 1 Capital by [COMPANY] as set out in Condition 

4.3 (Other Issues) which limits the circumstances in which Tier 1 Capital of [COMPANY] can be issued that 

ranks senior to the Certificates, there is no restriction in the Conditions or in the terms of the Transaction 

Documents on [COMPANY] (in its capacity as Mudarib or otherwise) incurring additional financing or issuing 

securities or creating any guarantee or contractual support arrangement which would rank senior to the Certificates 

and the obligations of [COMPANY] under the Mudarabah Agreement ("[COMPANY] Senior Obligations"). 

The issue of or the creation of any such [COMPANY] Senior Obligations may reduce the amount recoverable by 

Certificateholders on a winding-up of [COMPANY]. Accordingly, in the winding-up of [COMPANY] and after 

payment of the claims of Senior Creditors, there may not be a sufficient amount to satisfy the amounts payable to 

 
4  AAOFI Revised Shari‘ah Standard No. (43) Insolvency: Distribution of the Insolvent Debtor’s Assets Among 

the Creditors. It is preferable to expedite the distribution but not with such excessive haste that it harms the 

insolvent debtor. It is not necessary to delay the distribution until all insolvency assets are sold. The proceeds 

may be distributed as and when they are received, which is required if the creditors demand it, taking into 

consideration the statutory procedures of insolvency provided that they do not conflict with the rules and 

principles of the Shari‘ah are observed.   
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the Certificateholders. See also "– The payment obligations of [COMPANY] under the Mudarabah Agreement are 

subordinated and unsecured obligations". 

Payments of Periodic Distribution Amounts are conditional upon certain events, may be cancelled and are 

non-cumulative 

[COMPANY] may elect, in its sole discretion and by instructing the Trustee to such effect, not to make payment 

of a Periodic Distribution Amount to Certificateholders on the corresponding Periodic Distribution Date, except 

that no such election may be made in respect of the Periodic Distribution Amount payable on the Dissolution 

Date. 

In addition, if a Non-Payment Event (as defined in the Conditions) occurs, [COMPANY] (in its capacity as 

Mudarib) shall be prohibited from paying Rab-al-Maal Mudarabah Profit or Rab-al-Maal Final Mudarabah Profit 

on any Mudarabah Profit Distribution Date or Mudarabah End Date (as the case may be) pursuant to the 

Mudarabah Agreement, and as a result thereof the Trustee shall be prohibited from paying Periodic Distribution 

Amounts to the Certificateholders on the corresponding Periodic Distribution Date, as more particularly provided 

in, Condition 8.1 (Non-Payment Event). 

If any amount of Rab-al-Maal Mudarabah Profit, Rab-al-Maal Final Mudarabah Profit or Periodic Distribution 

Amount is not paid as a consequence of [COMPANY]'s election or a Non-Payment Event then, from the date of 

such election or Non-Payment Event, [COMPANY] will be prohibited from declaring or paying certain 

distributions or dividends and from redeeming, purchasing, cancelling, reducing or otherwise acquiring certain 

securities, in each case for a limited period of time, as more particularly described in Condition 8.4 (Dividend and 

Redemption Restrictions). However, the Certificateholders shall have no claim in respect of any Periodic 

Distribution Amount not paid as a result of either an election by [COMPANY] or a Non-Payment Event and the 

consequential non-payment of any Periodic Distribution Amount in such a circumstance shall not constitute a 

Dissolution Event. [COMPANY] shall not have any obligation to make any subsequent payment in respect of any 

such unpaid profit (whether from its own cash resources, from the Mudarabah Reserve or otherwise) and the 

Trustee will not have any obligation to make any subsequent payment in respect of any such Periodic Distribution 

Amounts. 

If such a situation occurs, the Certificateholders shall not receive Periodic Distribution Amounts on their 

investment in the Certificates and neither the Trustee nor the Certificateholders shall have any claim in respect 

thereof. 

[The Certificates are Perpetual Securities5 

The Certificates are perpetual securities which have no scheduled redemption date. The Trustee is under no 

obligation to redeem the Certificates at any time and the Certificateholders have no right to call for their 

redemption unless a [COMPANY] Event occurs. The [COMPANY] Events and Certificateholders' rights 

following a [COMPANY] Event are set out in Condition 12 (Dissolution Events and Winding-up). The Trustee is 

required to redeem the Certificates (upon the instructions of [COMPANY] (acting in its sole discretion)) in certain 

circumstances, including on the First Call Date or any Periodic Distribution Date thereafter and if a Tax Event or 

a Capital Event occurs, as more particularly described in Condition 10 (Redemption and Variation), although there 

is no assurance that [COMPANY] will require it to do so. 

Therefore, prospective investors should be aware that they may be required to bear the financial risks of an 

investment in the Certificates indefinitely, unless: 

(i) the Trustee exercises its rights to redeem the Certificates in accordance with Condition 10 (Redemption 

and Variation); 

(ii) the Trustee is directed by an Extraordinary Resolution of the Certificateholders following a [COMPANY] 

Event to redeem the Certificates; or 

 
5  Perpetual Sukuk is a Sukuk issue that does not mature and hence Sukuk are treated as equity (i.e. huquq al-

mulkiyyah) rather than debt (i.e. dayn).  perpetual Sukuk have no fixed maturity date (final redemption date) 

and are viewed as part of tier-1capital (according to basel iii) or the total paid up capital that can absorb losses 

while the bank is still solvent. Sukuk holders cannot redeem their certificates (Sukuk) unless a redemption 

trigger event occurs. in case of redemption, Sukuk may be redeemed in whole but not in part. 
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(iii) they sell their Certificates. 

If the Certificates are redeemed, there can be no assurance that Certificateholders will be able to reinvest the 

amount received upon redemption in a comparable security at a rate that will provide the same rate of return as 

their investment in the Certificates. Potential investors should consider reinvestment risk in light of other 

investments available at that time.] 

The Certificates will cease to generate profit from the due date for redemption (if any) 

Investors are advised that each Certificate will cease to generate profit from the due date for redemption (following 

liquidation of the Mudarabah). Consequently, should payments due and payable to Certificateholders on the due 

date for redemption (if any) be received by them after the due date for any reason, no additional profit payment, 

late payment amount or other equivalent amount will be payable in respect of such delay. See Condition 7.3 

(Cessation of Periodic Distribution Amounts). 

[Resettable fixed rate instruments have a market risk 

A holder of an instrument with a fixed profit6 (or equivalent) rate that will be reset during the term of the 

instrument (as will be the case for the Certificates with effect from each Reset Date if not previously redeemed 

and/or purchased and cancelled) is exposed to the risk of fluctuating profit rate levels and uncertain profit rate 

income. While the expected profit rate on the Certificates is fixed until the First Call Date (with a reset of the 

initial profit rate on the First Call Date as set out in the Conditions and every [•] years thereafter), the current 

investment return rate in the capital markets (the market return rate) typically changes on a daily basis. As the 

market return rate changes, the market value of the Certificates may also change, but in the opposite direction. If 

the market return rate increases, the market value of the Certificates would typically decrease. If the market return 

rate falls, the market value of the Certificates would typically increase. Certificateholders should be aware that 

movements in these market return rates can adversely affect the market value of the Certificates and can lead to 

losses for the Certificateholders if they sell the Certificates.] 

Variation upon the occurrence of a Capital Event or a Tax Event 

Upon the occurrence and continuation of a Capital Event or a Tax Event, the Trustee shall (but only upon the 

instructions of [COMPANY] (acting in its sole discretion)), subject as provided in Condition 10.1(c) (Redemption 

or Variation due to Taxation) or 10.1(d) (Redemption or Variation for Capital Event) (as the case may be) and 

without any requirement for consent or approval of the Certificateholders, vary the terms of the Mudarabah 

Agreement and the Certificates such that the Certificates become or remain (as appropriate) Qualifying Tier 1 

Instruments (as defined in the Conditions). 

A Capital Event is deemed to have occurred if [COMPANY] is notified in writing by the Financial Regulator to 

the effect that the face amount (or the amount that qualifies as regulatory capital, if some amount of the Certificates 

are held by [COMPANY] or whose purchase is funded by [COMPANY]) of the Certificates is excluded (in full 

or, to the extent not prohibited by relevant regulatory criteria for Tier 1 Capital, in part) from the consolidated 

Tier 1 Capital of [COMPANY] (save where such non-qualification is only as a result of any applicable limitation 

on the amount of such capital). A Tax Event will arise if [COMPANY] or the Trustee (as the case may be) would, 

as a result of a Tax Law Change (as defined in the Conditions), in making any payments under the Mudarabah 

Agreement or on the Certificates (as the case may be) on the next due date for such payment, be required to pay 

Additional Amounts (and such requirement cannot be avoided by [COMPANY] or the Trustee (as the case may 

be) taking reasonable measures available to it). Each of Tax Event and Capital Event are more particularly 

described in Condition 10.1 (Redemption and variation). 

The tax and stamp duty consequences of holding the Certificates following variation as contemplated in Condition 

10.1 (Redemption and variation) could be different for certain Certificateholders from the tax and stamp duty 

consequences for them of holding the Certificates prior to such variation and none of the Trustee, the Delegate or 

[COMPANY] shall be responsible to any Certificateholder for any such consequences in connection therewith. 

Further, while the Conditions stipulate that the variation (as contemplated by the Conditions) must not be 

 
6  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: Rulings And Requirements Relating to Profit: It is 

a requirement that the mechanism for distributing profit must be clearly known in a manner that eliminates 

uncertainty and any possibility of dispute. The distribution of profit must be on the basis of an agreed 

percentage of the profit and not on the basis of a lump sum or a percentage of the capital.  
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materially less favourable to the Certificateholders, no assurance can be given as to whether any of these changes 

will negatively affect any particular Certificateholder. 

The Certificates are limited recourse obligations 

The Certificates are not debt obligations of the Trustee. Instead, the Certificates represent an undivided ownership 

interest solely in the Trust Assets. Recourse to the Trustee in respect the Certificates is limited to the Trust Assets 

and the proceeds of the Trust Assets are the sole source of payments on the Certificates. Upon receipt by the 

Trustee of a Dissolution Notice in accordance with the terms of Condition 12.1 ([COMPANY] Events), the sole 

rights of each of the Trustee and/or the Delegate (acting on behalf of the Certificateholders), will be (subject to 

Condition 12.3 (Winding-up, dissolution or liquidation)) against [COMPANY] to perform its obligations under 

the Transaction Documents. Certificateholders will have no recourse to any assets of the Trustee (other than the 

Trust Assets in the manner contemplated in the Transaction Documents) or of the Delegate or the Agents (to the 

extent that each of the Delegate and the Agents (as applicable) fulfils all of its obligations under the Transaction 

Documents to which it is party) or any of their respective affiliates in respect of any shortfall in the expected 

amounts from the Trust Assets. [COMPANY] is obliged to make certain payments under the Transaction 

Documents directly to the Trustee, and the Trustee and/or the Delegate will have direct recourse against 

[COMPANY] to recover such payments due to the Trustee pursuant to the Transaction Documents. 

After enforcing or realising the rights in respect of the Trust Assets and distributing the net proceeds of such Trust 

Assets in accordance with Condition 5.3 (The Trust), the obligations of the Trustee and/or the Delegate in respect 

of the Certificates shall be satisfied and neither the Delegate nor any Certificateholder may take any further steps 

against the Trustee to recover any further sums in respect of the Certificates and the right to receive any such sums 

unpaid shall be extinguished. Furthermore, under no circumstances shall the Trustee, the Delegate or any 

Certificateholder have any right to cause the sale or other disposition of any of the Trust Assets (other than as 

expressly contemplated in the Transaction Documents) and the sole right of the Delegate and the 

Certificateholders against the Trustee and [COMPANY] shall be (in accordance with Condition 12.3 (Winding-

up, dissolution or liquidation)), to enforce their respective obligations under the Transaction Documents. 

Absence of secondary market/limited liquidity 

There is no assurance that a secondary market for the Certificates will develop or, if it does develop, that it will 

provide the Certificateholders with liquidity of investment or that it will continue for the life of the Certificates. 

Accordingly, a Certificateholder may not be able to find a buyer to buy its Certificates readily or at prices that 

will enable the Certificateholder to realise a desired yield7. The market value of the Certificates may fluctuate and 

a lack of liquidity, in particular, can have a material adverse effect on the market value of the Certificates. The 

Certificates generally may have a more limited secondary market liquidity and may be subject to greater price 

volatility than conventional debt securities as they are perpetual securities (see "– The Certificates are Perpetual 

Securities"), are subordinated (see "– The payment obligations of [COMPANY] under the Mudarabah Agreement 

are subordinated and unsecured obligations") and payments of Periodic Distribution Amounts may be restricted 

in certain circumstances (see "– Payments of Periodic Distribution Amounts are conditional upon certain events 

and may be cancelled and are non-cumulative"). Furthermore, certain shareholders and related parties of 

[COMPANY] may participate in the offering of the Certificates. The secondary market liquidity of the Certificates 

may be adversely affected if, and to the extent that, such person(s) intend to adopt a buy and hold strategy in 

respect of the Certificates. 

Accordingly, the purchase of the Certificates is suitable only for investors who can bear the risks associated with 

a lack of liquidity in the Certificates and the financial and other risks associated with an investment in the 

Certificates. 

The Certificates may be subject to early redemption; redemptions conditional 

Upon the occurrence of a Tax Event or a Capital Event, the Trustee shall (but only upon the instructions of 

[COMPANY] (acting in its sole discretion)), at any time, having given not less than 10 nor more than 15 days' 

prior notice to the Certificateholders in accordance with Condition 17 (Notices) (which notice shall be irrevocable) 

redeem in accordance with the Conditions, all, but not some only, of the Certificates together with any accrued 

but unpaid Periodic Distribution Amounts (as more particularly described in Condition 10.1(c) (Redemption or 

 
7  AAOIFI Shari‘ah Standard No. (17) Investment Sukuk: It is permissible to trade in Mudarabah, Musharakah and investment agency 

certificates after closing of subscription, allotment of the certificates and commencement of activity with respect to the assets and 

usufructs. 
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Variation due to Taxation) in relation to a Tax Event, and Condition 10.1(d) (Redemption or Variation for Capital 

Event) in relation to a Capital Event). 

Any redemption of the Certificates is subject to the requirements in Condition 10.1(a) (No Fixed Redemption Date 

and Conditions for Redemption and Variation), including obtaining the prior written consent of the Financial 

Regulator. There can be no guarantee that the consent of the Financial Regulator will be received on time or at 

all. 

There is no assurance that the Certificateholders will be able to reinvest the amount received upon redemption at 

a rate that will provide the same rate of return as their investment in the Certificates. During any period when 

[COMPANY] may instruct the Trustee to redeem the Certificates, the market value of the Certificates generally 

will not rise substantially above the Tax Redemption Amount or the Capital Event Amount (as applicable) 

payable. Potential investors should consider re-investment risk in light of other investments available at that time. 

Investment in the Mudarabah Assets 

Pursuant to the Mudarabah Agreement, the proceeds of the issuance of the Certificates will be contributed by the 

Trustee (acting on behalf of  Certificateholders) to the Mudarib which proceeds shall form the initial capital of 

the Mudarabah (the "Mudarabah Capital"). The Mudarabah Capital will be invested by [COMPANY] (as 

Mudarib), on an unrestricted co-mingling Mudarabah basis, in its general business activities carried out through 

the General Mudarabah Pool and, following investment of the Mudarabah Capital, the Mudarabah Capital shall 

constitute pro rata undivided assets in the General Mudarabah Pool (the "Mudarabah Assets") with a view to 

earning profit therefrom, which will in turn be applied towards payments due to Certificateholders in respect of 

the Certificates. 

No investigation or enquiry will be made and no due diligence will be conducted in respect of any Mudarabah 

Assets [and to the extent required each Certificateholder should carry out any required due diligence]. The 

investment activities of the Mudarabah will be carried out by [COMPANY] in accordance with the rules and 

principles of Shari‘ah, and the Certificateholders shall have no ability to influence such activities. [COMPANY] 

shall be granted the express entitlement to co-mingle its own assets in the General Mudarabah Pool assets and, as 

a result, it may not be possible to identify the Mudarabah Assets separately from the assets of [COMPANY].8 

If any of the risks relating to the business of [COMPANY] mentioned above (see "– Risks relating to 

[COMPANY]") materialise or otherwise impact [COMPANY]'s business, the value of and profit earned from the 

investment in such Mudarabah Assets may decrease which may, in turn, have a material adverse effect on 

[COMPANY]'s ability to fulfil its payment obligations under the Mudarabah Agreement and consequently, the 

Trustee's ability to make payments in respect of the Certificates. 

Furthermore, whilst the Mudarib has agreed in the Mudarabah Agreement to ensure that the Mudarabah Capital 

is invested in accordance with the Investment Plan (and with the degree of skill and care that it would exercise in 

respect of its own assets), the Mudarabah Agreement also provides that there is no guarantee of any return from 

the Mudarabah Assets. In addition, the Trustee (acting on behalf of Certificateholders) and the Mudarib have 

 
8  Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: If the Mudarib has commingled his own funds with 

the Mudarabah funds, the Mudarib becomes a partner in respect of his funds and a Mudarib in respect of the 

funds of the capital provider. The profit earned on the two commingled funds will be divided proportionately 

to the amounts of the two funds, in which case the Mudarib takes the profit attributable to his own funds, while 

the remaining profit is to be distributed between the Mudarib and the capital provider according to the 

rovisions of the Mudarabah contract. 

Revised AAOIFI Shari‘ah Standard No. (13) Mudarabah: Requirements Relating to the Capital: In principle, 

the capital of Mudarabah   must be provided in the form of cash. However, it may be presented in the form of 

tangible assets, in which case the value of the assets is the contribution to the Mudarabah capital. The valuation 

of the assets may be conducted by experts or as agreed upon by the contracting parties.  

The capital of Mudarabah should be clearly known to the contracting parties and defined in terms of quality 

and quantity in a manner that eliminates any possibility of uncertainty or ambiguity. It is not permissible to 

use a debt owed by the Mudarib or another party to the capital provider as capital in a Mudarabah contract.   

For a Mudarabah contract to be valid and for the Mudarib to be considered as having control over the capital, 

the capital must be, wholly or partially, put at the disposal of the Mudarib, or the Mudarib must have free 

access to the capital. 
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agreed in the Mudarabah Agreement that the Mudarib shall not be responsible for any losses to the Mudarabah 

Capital suffered by the Trustee (acting on behalf of the Certificateholders) except to the extent such losses are 

caused by: (i) the Mudarib's breach of the Mudarabah Agreement; or (ii) the Mudarib's negligence, wilful 

misconduct or fraud. 

Accordingly, potential investors are advised that any claim by or on behalf of the Trustee for the Mudarabah 

Capital following any Dissolution Event may be reduced if and to the extent that the Mudarib is able to prove that 

any losses to the Mudarabah Capital were not caused by: (i) the Mudarib's breach of the Mudarabah Agreement; 

or (ii) the Mudarib's negligence, wilful misconduct or fraud. If the Mudarib is able to provide such proof, 

Certificateholders may lose all or some of their investment. It is not possible to state with certainty what 

approach any court with jurisdiction will take in such circumstances. 

Risks Relating to Enforcement 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

Risks Related to the Market Generally 

Set out below is a brief description of the principal market risks, including liquidity risk, credit risk, exchange rate 

risk and interest rate risk: 

Absence of secondary market/limited liquidity 

There is no assurance that a secondary market for the Certificates will develop or, if it does develop, that it will 

provide the Certificateholders with liquidity of investment or that it will continue for the life of the Certificates. 

Accordingly, a Certificateholder may not be able to find a buyer to buy its Certificates readily or at prices that 

will enable the Certificateholder to realise a desired yield. The market value of the Certificates may fluctuate and 

a lack of liquidity, in particular, can have a material adverse effect on the market value of the Certificates. 

Accordingly, the purchase of Certificates is suitable only for investors who can bear the risks associated with a 

lack of liquidity in the Certificates and the financial and other risks associated with an investment in the 

Certificates. An investor in the Certificates must be prepared to hold those Certificates for an indefinite period of 

time or until their redemption. An application has been made for the listing of the Certificates on the [•] and on  [•]. 

but there can be no assurance that any such listing will occur on or prior to the date of this Prospectus or at all, or, 

if it does occur, that it will enhance the liquidity of the Certificates. 

Credit ratings may not reflect all risks 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

Exchange rate risks and exchange controls 

The Trustee will make all payments on the Certificates in the Specified Currency. This presents certain risks 

relating to currency conversions if an investor's financial activities are denominated principally in a currency or 

currency unit (the "Investor's Currency") other than the Specified Currency. These include the risk that exchange 

rates may significantly change (including changes due to devaluation of the Specified Currency or revaluation of 

the Investor's Currency) and the risk that authorities with jurisdiction over the Investor's Currency may impose or 

modify exchange controls which could adversely affect an applicable exchange rate. The Trustee does not have 

any control over the factors that generally affect these risks, such as economic, financial and political events and 

the supply and demand for applicable currencies. In recent years, exchange rates between certain currencies have 

been volatile and volatility between such currencies or with other currencies may be expected in the future. An 

appreciation in the value of the Investor's Currency relative to the Specified Currency would decrease: (i) the 

Investor's Currency-equivalent yield on the Certificates; (ii) the Investor's Currency equivalent value of the 

principal payable on the Certificates; and (iii) the Investor's Currency equivalent market value of the Certificates. 

Government and monetary authorities may impose (as some have done in the past) exchange controls that could 

adversely affect an applicable exchange rate as well as the availability of a specified foreign currency at the time 

of any payment of any Periodic Distribution Amount or Dissolution Amount on a Certificate. As a result, investors 

may receive less amounts under the Certificates than expected, or no such amounts. Even if there are no actual 

exchange controls, it is possible that the Specified Currency for any particular Certificate may not be available at 

such Certificate's maturity. 
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Market benchmark rate risks 

Investment in fixed rate income instruments, such as the Certificates, involves the risk that subsequent changes in 

market benchmark rates may adversely affect the value of such fixed rate income instruments. 

Risk factors relating to taxation 

[TO BE AGREED BETWEEN THE PARTIES ON THE RELEVANT TRANSACTION] 
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STRUCTURE DIAGRAM AND CASH FLOWS 

Set out below is a simplified structure diagram and description of the principal cash flows underlying the 

Certificates. Potential investors are referred to the terms and conditions of the Certificates and the detailed 

descriptions of the relevant Transaction Documents set out elsewhere in this Prospectus for a fuller description 

of certain cash flows and for an explanation of the meaning of certain capitalised terms used below. 

Structure Diagram 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Principal Cash Flows  

Payments by the Certificateholders and the Trustee  

On the Issue Date, the Certificateholders will pay the issue price in respect of the Certificates to the Trustee. 

Pursuant to the Declaration of Trust, the Trustee will declare a trust, in favour of the Certificateholders, over:  

(a) the cash proceeds of the issuance of the Certificates, pending application thereof in accordance with the 

terms of the Transaction Documents;  

(b) all of the Trustee's rights, title, interest and benefit, present and future, in, to and under the assets from 

time to time constituting the Mudarabah Assets (as defined below);  

(c) all of the Trustee's rights, title, interest and benefit, present and future, in, to and under the Transaction 

Documents (other than in relation to any representations given by [Company] (acting in any capacity) 

pursuant to any of the Transaction Documents and the covenant given to the Trustee by [Company] 

pursuant to clause [•] of the Declaration of Trust); and  

(d) all amounts standing to the credit of the Transaction Account from time to time, and all proceeds of the 

foregoing (together, the "Trust Assets").  

The proceeds of the issuance of the Certificates will be contributed by the Trustee (as Rab-al-Maal) to the Mudarib 

and shall form the initial capital of the Mudarabah (the "Mudarabah Capital") pursuant to the Mudarabah 

Agreement. The Mudarabah Capital will be invested, on an unrestricted co-mingling Mudarabah basis, by 

[Company]  

as  Mudarib 

Trustee and Rab - al - Maal 

Certificateholders  

Mudarabah 

Agreement 

Declaration  

of Trust 

2. Mudarabah Capital 

 
3.Rab-al-Maal 

Profit and/or  
Liquidation Proceeds Amount 

1. Proceeds of  

Certificates 

4. Periodic Distribution Amounts  

and/or Dissolution Distribution Amounts 
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[Company] in its general business activities carried out through the General Mudarabah Pool and, following 

investment of the Mudarabah Capital, the Mudarabah Capital shall constitute pro rata undivided assets in the 

General Mudarabah Pool (the "Mudarabah Assets").  

Periodic payments by the Trustee  

Unless a Non-Payment Event or a Non-Payment Election has occurred, prior to each Periodic Distribution Date, 

the Mudarib shall distribute the profit generated by the Mudarabah to both the Trustee and the Mudarib in 

accordance with an agreed profit sharing ratio ([99] per cent to the Trustee (as Rab-al-Maal) and [1] per cent. to 

the Mudarib). The Trustee shall apply its share of the profit (if any) generated by the Mudarabah on each Periodic 

Distribution Date to pay the Periodic Distribution Amount due to the Certificateholders on such date.  

Payments of Mudarabah Profit (as defined in the Mudarabah Agreement) by [Company] (as Mudarib) are at the 

sole discretion of [Company] (as Mudarib) and may only be made in circumstances where a Non-Payment Event 

has not occurred. The Mudarib shall not have any obligation to make any subsequent payment in respect of such 

unpaid profit (whether from its own cash resources, from the Mudarabah Reserve or otherwise).  

Under the terms of the Mudarabah Agreement, the Mudarib shall be expressly entitled to co-mingle its assets 

with the General Mudarabah Pool assets. 

Dissolution payments, redemption and variation by the Trustee and the Mudarib  

The Mudarabah is a perpetual arrangement with no fixed end date. Accordingly, the Certificates are perpetual 

securities in respect of which there is no fixed redemption date.  

Subject to certain conditions set out in clause 7.1 of the Mudarabah Agreement, [Company] (as Mudarib) may at 

its option liquidate the Mudarabah in whole, but not in part, on the basis of a final constructive liquidation of the 

Mudarabah in the following circumstances:  

i. on the First Call Date or any Periodic Distribution Date after the First Call Date, by giving not less than [15] 

nor more than [20] days' prior notice to the Trustee; or  

ii. on any date on or after the Issue Date (whether or not a Periodic Distribution Date), by giving not less than [15] 

nor more than [20] days' prior notice to the Trustee:  

a. upon the occurrence of a Tax Event; or  

b. upon the occurrence of a Capital Event.  

The Trustee (but only upon the instructions of [Company] (acting in its sole discretion)) shall, upon receipt of 

notice in accordance with paragraph (i) above redeem all of, but not only some of, the Certificates, and upon 

receipt of notice in accordance with paragraph (ii) above redeem all of, but not only some of, the Certificates or 

vary the terms thereof, in each case by giving not less than [10] nor more than [15] days' prior notice to the 

Certificateholders, all as more particularly described in the Conditions, and in each case following final 

constructive liquidation of the Mudarabah, as described above.  

[Company] (as Mudarib) and the Trustee undertake in the Mudarabah Agreement, in circumstances where the 

Certificates are required by [Company] to be varied upon the occurrence of a Tax Event or a Capital Event, to 

make such variations as are necessary to ensure that the Certificates become or, as appropriate, remain Qualifying 

Tier 1 Instruments. 



  - 11-   

 

OVERVIEW OF THE OFFERING 

Words and expressions defined in the Conditions shall have the same meanings in this overview. 

Certificates [•] Tier I Capital Certificates 

Trustee [•], an exempted company incorporated with limited liability on [•] 

under the laws of the [Cayman Islands] [•]. 

Ownership of the Trustee The authorised share capital of the Trustee is [•] consisting of [•] 

ordinary shares of [•] each, [•] of which are fully-paid and issued. The 

Trustee's entire issued share capital is held on trust for charitable 

purposes by [•] as share trustee under the terms of a share declaration 

of trust (as amended).  

Administration of the Trustee The affairs of the Trustee are managed by [•] (the "Trustee 

Administrator"), who has agreed to perform certain management 

functions and provide certain clerical, administrative and other 

services pursuant to a corporate services agreement dated [•] between 

the Trustee Administrator and the Trustee (the "Corporate Services 

Agreement").  

Mudarib [Company] 

Rab-al-Maal The Trustee (acting for and on behalf of the Certificateholders)9 

Risk Factors Certain factors may affect the Trustee's ability to fulfil its obligations 

under the Certificates and [Company]'s ability to fulfil its obligations 

under the Transaction Documents. In addition, certain factors are 

material for the purpose of assessing the market risks associated with 

the Certificates. These are set out under "Risk Factors". 

Delegate [•] 

 Pursuant to the Declaration of Trust, the Trustee shall delegate to the 

Delegate certain of the present and future duties, powers, trusts, 

authorities and discretions vested in the Trustee by certain provisions 

of the Declaration of Trust. In particular, the Delegate shall be entitled 

to (and, in certain circumstances, shall, subject to being requested and 

indemnified and/or secured and/or pre-funded to its satisfaction, be 

obliged to) take enforcement action in the name of the Trustee against 

the Mudarib and/or [Company] following an [Company] Event. 

Principal Paying Agent and 

Calculation Agent 

[•] 

Registrar and Transfer Agent [•] 

Summary of the transaction 

structure 

An overview of the structure of the transaction and the principal 

cashflows is set out under "Structure Diagram and Cashflows". 

Issue Date [•] 

 
9  Revised AAOIFI Shari‘ah Standard No. (17) Investment Sukuk: Mudarabah Sukuk. These are certificates that 

represent projects or activities managed on the basis of Mudarabah by appointing one of the partners or 

another person as the Mudarib for the management of the operation.  

The issuer of these certificates capital is the Mudarib, the subscribers are the owners of, and the realized funds 

are the Mudarabah capital. The certificate holders own the assets of Mudarabah and the agreed upon share 

of the profits belongs to the owners of capital and they bear the loss, if any.  
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Issue Price [•] per cent. 

Periodic Distribution Dates [•] and [•] every year, commencing on [•]. 

Periodic Distributions Subject to Condition [•] (Periodic Distribution Restrictions), Periodic 

Distribution Amounts shall be payable on each Periodic Distribution 

Date up to and including the First Call Date at a rate of [•] per cent. 

per annum. If the Certificates are not redeemed or purchased and 

cancelled in accordance with the Conditions on or prior to the First 

Call Date, Periodic Distribution Amounts shall be payable on each 

Periodic Distribution Date after the First Call Date (subject as 

aforesaid) at a fixed rate, to be reset on the First Call Date and every 

[5] years thereafter, equal to the Relevant [5] Year Reset Rate plus a 

margin of [•] per cent. per annum. 

 If a Non-Payment Election or a Non- Payment Event occurs, the 

Trustee shall not pay the corresponding Periodic Distribution 

Amounts and neither [Company] nor the Trustee shall have any 

obligation to make any subsequent payment in respect of any unpaid 

Periodic Distribution Amount as more particularly described in 

Condition [•] (Periodic Distribution Restrictions). 

Form of Certificates Definitive Registered 

Denomination of the Certificates The Certificates will be issued in registered form in face amounts of 

[•] and integral multiples of [•] in excess thereof. 

Status of the Certificates10 Each Certificate will represent an undivided ownership interest in the 

Trust Assets, will be a limited recourse obligation of the Trustee and 

will rank pari passu without any preference or priority with all other 

Certificates. 

Trust Assets The Trust Assets consist of: 

 (i) the cash proceeds of the issue of the Certificates, 

pending application thereof in accordance with the 

terms of the Transaction Documents; 

 (ii) all of the Trustee's rights, title, interest and benefit, 

present and future, in, to and under the assets from 

time to time constituting the Mudarabah Assets; 

 (iii) all of the Trustee's rights, title, interest and benefit, 

present and future, in, to and under the Transaction 

Documents (other than in relation to any 

representations given by [Company] (acting in any 

capacity) pursuant to any of the Transaction 

Documents and the covenant given to the Trustee 

pursuant to clauses [•] and [•] of the Declaration of 

Trust); and 

 (iv) all amounts standing to the credit of the Transaction 

Account from time to time, 

 and all proceeds of the foregoing, which will be held by the Trustee 

upon trust absolutely for and on behalf of the Certificateholders pro 

 
10  Subordination status dependent on regulatory capital regime. 
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rata according to the face amount of Certificates held by each holder 

in accordance with the Declaration of Trust and the Conditions. 

Redemption of Certificates and 

variation of their terms 

 

The Certificates are perpetual securities and accordingly do not have 

a fixed or final redemption date. The Certificates may be redeemed in 

whole but not in part, or the terms thereof may be varied by the 

Trustee (but only upon the instructions of [Company] (acting in its 

sole discretion)) only in accordance with the provisions of Condition 

[•] (Redemption and Variation).  

 Pursuant to Condition [•] (Trustee's Call Option), the Trustee shall 

(but only upon the instructions of [Company] (acting in its sole 

discretion)), on the First Call Date or on any Periodic Distribution 

Date thereafter, redeem all, but not some only, of the Certificates at 

the Trustee Call Amount. 

 In addition (on any date on or after the Issue Date, whether or not a 

Periodic Distribution Date), upon the occurrence of a Tax Event or a 

Capital Event, all but not some only, of the Certificates may be 

redeemed or the terms of the Certificates may be varied, in each case 

in accordance with Conditions [•] (Redemption or Variation due to 

Taxation) and [•] (Redemption or Variation for Capital Event). 

 Any redemption of the Certificates is subject to the conditions 

described in Condition [•] (Redemption and Variation). 

Write-down at the Point of Non-

Viability11 

If a Non-Viability Event (as defined herein) occurs, a Write-down (as 

defined herein) shall occur on the relevant Non-Viability Event 

Write-down Date (as defined herein), as more particularly described 

in Condition [•] (Write-down at the Point of Non- Viability). In such 

circumstances, the Certificateholders' rights to the Trust Assets shall 

automatically be deemed to be irrevocably and unconditionally 

written-down in whole and the Certificates shall be cancelled. See 

Condition [•] (Write-down at the Point of Non- Viability). 

 A "Non-Viability Event" means that the Financial Regulator (as 

defined in the Conditions) has notified [Company] in writing that it 

has determined that [Company] is, or will become, Non-Viable 

without: (a) a Write-down; or (b) a public sector injection of capital 

(or equivalent support).  

Dissolution Events Subject to Condition [•] (Dissolution Events and Winding-up), if an 

[Company] Event occurs and, if so requested in writing by the 

Certificateholders of at least one-third of the then aggregate face 

amount of the Certificates outstanding or if so directed by an 

Extraordinary Resolution of the Certificateholders in accordance with 

Condition [•] ([Company] Events), the Trustee and/or the Delegate 

shall, subject to Condition [•] (Winding-up, dissolution or 

liquidation), take the actions referred to therein. 

Withholding Tax Subject to Condition [•] (Payments subject to Applicable Laws) and 

Condition [•] (Taxation), all payments in respect of the Certificates 

shall be made free and clear of and without withholding or deduction 

for, or on account of, any Taxes (as defined in Condition [•] 

(Taxation)), unless the withholding or deduction of the Taxes is 

required by law. In such event, the Trustee will pay Additional 

Amounts (as defined in the Conditions) so that the full amount which 

 
11  Dependent on specific regulatory capital regime. 
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otherwise would have been due and payable under the Certificates is 

received by the parties entitled thereto. 

 In addition, the Transaction Documents provide that payments 

thereunder by [Company] (in its capacity as the Mudarib) shall be 

made free and clear of and without withholding or deduction, for and 

on account of, any Taxes, unless such withholding or deduction is 

required by law. 

Trustee Covenants The Trustee has agreed to certain restrictive covenants as set out in 

Condition [6] (Covenants). 

Ratings The Certificates will not be rated by any rating organisation upon 

their issue. 

Certificateholder Meetings A summary of the provisions for convening meetings of the 

Certificateholders to consider matters relating to their interests as 

such is set out in Condition [•] (Meetings of Certificateholders, 

Modification, Waiver, Authorisation and Determination). 

Tax Considerations See "Taxation" for a description of certain tax considerations 

applicable to the Certificates. 

Transaction Documents The Declaration of Trust, the Agency Agreement and the Mudarabah 

Agreement (and any other agreements, deeds, undertakings or other 

documents designated as such by the parties thereto) are referred to 

herein as the "Transaction Documents". 

12Governing Law The Declaration of Trust, the Certificates, the Conditions, the 

Mudarabah Agreement, the Agency Agreement and any non-

contractual obligations arising out of or in connection with them will 

be governed by, and construed in accordance with, English law. 

Limited Recourse Proceeds of the Trust Assets are the sole source of payments on the 

Certificates. Save as otherwise provided in Condition [•] (Limited 

Recourse and Agreement of Certificateholders), the Certificates do 

not represent an interest in any of the Trustee, the Delegate, 

[Company], any of the Agents or any of their respective affiliates. 

 If the net proceeds of the realisation of, or enforcement with respect 

to, the Trust Assets is not sufficient to make all payments due in 

respect of the Certificates, Certificateholders will have no recourse to 

any assets of the Trustee (other than the Trust Assets in the manner 

contemplated in the Transaction Documents) or of the Delegate or the 

Agents (to the extent that each of the Delegate and the Agents (as 

applicable) fulfils all of its respective obligations under the 

Transaction Documents to which it is a party) or any of their 

respective affiliates in respect of any shortfall in the expected 

amounts from the Trust Assets. 

 [Company] is obliged to make certain payments under the 

Transaction Documents directly to or to the order of the Trustee. Such 

payment obligations form part of the Trust Assets and the Trustee 

and/or the Delegate will, subject to Condition [•] (Subordination) and 

Condition [•] (Winding-up, dissolution or liquidation), have direct 

recourse against [Company] to recover payments due to the Trustee 

from [Company] pursuant to such Transaction Documents 

notwithstanding any other provision of Condition [•] (Limited 

 
12  Note: The choice of governing law is important in order to obtain legal certainty in the case of a contractual 

dispute arising.  English law remains the benchmark for Sukuk issuances.  
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Recourse and Agreement of Certificateholders). Such right of the 

Trustee and the Delegate shall constitute an unsecured claim against 

[Company]. None of the Certificateholders, the Trustee and the 

Delegate shall be entitled to claim any priority right in respect of any 

specific assets of [Company] in connection with the enforcement of 

any such claim. 

 See Condition [•] (Limited Recourse and Agreement of 

Certificateholders) for further details. 

Use of Proceeds The proceeds of the issue of the Certificates will be contributed by 

the Trustee (as Rab-al-Maal) to [Company] (as Mudarib) as 

Mudarabah Capital pursuant to the terms of the Mudarabah 

Agreement. 
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TERMS AND CONDITIONS OF THE CERTIFICATES13 

The following (except for the text in italics) is the text of the Terms and Conditions of the Certificates which 

(subject to modification and except for the text in italics) will be endorsed on each Certificate in definitive form: 

[•] (in its capacity as issuer and in its capacity as trustee, as applicable, the "Trustee", which expression shall 

where the context allows include the Delegate (as defined below) acting pursuant to the powers delegated to it by 

the Trustee pursuant to the Declaration of Trust (as defined below)) has issued Certificates (the "Certificates") in 

an aggregate face amount of [•]. The Certificates are constituted by a declaration of trust (the "Declaration of 

Trust") dated [•] (the "Issue Date") made between the Trustee, [COMPANY] ("[COMPANY]") and 

[DELEGATE] as the delegate of the Trustee (the "Delegate", which expression shall include all persons for the 

time being appointed as the delegate or delegates under the Declaration of Trust). 

Payments relating to the Certificates will be made pursuant to an agency agreement dated the Issue Date (the 

"Agency Agreement") made between the Trustee, [COMPANY], the Delegate, [•] as principal paying agent (in 

such capacity, the "Principal Paying Agent" and together with any further or other paying agents appointed from 

time to time in respect of the Certificates, the "Paying Agents"), [•] as registrar (in such capacity, the "Registrar") 

and [•] as transfer agent (in such capacity, the "Transfer Agent" and, together with the Registrar and any further 

or other transfer agents appointed from time to time in respect of the Certificates, the "Transfer Agents") and [•] 

as calculation agent (the "Calculation Agent", which expression includes the Calculation Agent for the time 

being). The Paying Agents, the Calculation Agent and the Transfer Agents are together referred to in these terms 

and conditions (the "Conditions") as the Agents. References to the "Agents" or any of them shall include their 

successors. 

These Conditions include summaries of, and are subject to, the detailed provisions of the Transaction Documents 

(as defined in Condition 1 (Interpretation)). Copies of the Transaction Documents are available for inspection 

and/or collection during normal business hours at the specified offices of the Principal Paying Agent. The 

Certificateholders are entitled to the benefit of, are bound by, and are deemed to have notice of, all the provisions 

of the Transaction Documents applicable to them. 

Each initial Certificateholder, by its acquisition and holding of its interest in a Certificate, shall be deemed to 

authorise and direct the Trustee, on behalf of the Certificateholders: (i) to contribute the sums paid by it in respect 

of its Certificate(s) to the Mudarib (as defined in Condition 5 (The Trust)) in accordance with the Mudarabah 

Agreement (as defined in Condition 5 (The Trust)); (ii) to act as Rab-al-Maal pursuant to the Mudarabah 

Agreement on its behalf (which authorisation and direction shall also apply to its successors in title and any 

Substituted Trustee (as defined below)); and (iii) to enter into each Transaction Document, subject to the 

provisions of the Declaration of Trust and these Conditions.  

1. Interpretation 

Words and expressions defined in the Declaration of Trust and the Agency Agreement shall have the 

same meanings where used in these Conditions unless the context otherwise requires or unless otherwise 

stated and provided that, in the event of any inconsistency between any such document and these 

Conditions, these Conditions will prevail. In addition, in these Conditions the following expressions have 

the following meanings: 

"Additional Amounts" has the meaning given to it in Condition 13 (Taxation); 

"Applicable Regulatory Capital Requirements" means any requirements contained in the Capital 

Regulations for the maintenance of capital from time to time applicable to [•], including transitional rules 

and waivers granted in respect of the foregoing; 

"Assets" means the consolidated gross assets of [•] as shown (if required by any relevant party) in the 

latest audited or (as the case may be) auditor reviewed consolidated balance sheet of [•], but adjusted for 

subsequent events in such manner as the Directors, the Auditors or (if a bankruptcy trustee (or any 

equivalent insolvency practitioner) has been appointed in respect of [•]) a bankruptcy trustee (or such 

equivalent insolvency practitioner) may determine;  

 
13  Subject to specific regulatory regime of jurisdiction and relevant implementation of Basel III. 
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"Auditors" means, at any time, the statutory independent auditors to [•] at the relevant time or such other 

auditor as may be appointed for the purpose of the Transaction Documents or, failing such appointment, 

as may be nominated by the Delegate (subject to the Delegate being indemnified and/or secured and/or 

pre-funded to its satisfaction);  

"Authorised Denomination" has the meaning given to that term in Condition 2.1 (Form and 

Denomination); 

''Basel III'' means the reforms to the international regulatory capital framework issued by the Basel 

Committee on Banking Supervision as part of a package of new capital and liquidity requirements 

intended to reinforce capital standards and to establish minimum liquidity standards for international 

credit institutions (including guidance on the eligibility criteria for tier 1 capital and tier 2 capital 

instruments); 

"Basel III Documents" means the Basel Committee on Banking Supervision document "A global 

regulatory framework for more resilient banks and banking systems" released by the Basel Committee 

on Banking Supervision on 16 December 2010 and revised in June 2011 and the Annex contained in its 

document "Basel Committee issues final elements of the reforms to raise the quality of regulatory capital" 

on 13 January 2011; 

"Basel III Implementation Date" means the date from which legislation, rules or other measures 

implementing Basel III in [insert applicable jurisdiction]; 

"Business Day" means a day on which registered banks are open for general business (including dealings 

in foreign exchange and foreign currency deposits) in [insert applicable jurisdiction(s)]; 

"Capital Event" is deemed to have occurred if [•] is notified in writing by the Financial Regulator to the 

effect that the face amount (or the amount that qualifies as regulatory capital, if some amount of the 

Certificates are held by [•] or whose purchase is funded by [•]) of the Certificates is excluded (in full or, 

to the extent not prohibited by relevant regulatory criteria for Tier 1 Capital, in part) from the consolidated 

Tier 1 Capital of [•] (save where such non-qualification is only as a result of any applicable limitation on 

the amount of such capital); 

"Capital Event Amount" in relation to a Certificate means its outstanding face amount together with 

any Outstanding Payments; 

"Capital Regulations" means, at any time, the regulations, requirements, guidelines and policies relating 

to capital adequacy for finance companies then in effect in the [•], including those of the Financial 

Regulator; 

"Central Bank" means the Central Bank of the [•] or any successor thereto; 

"Certificateholder" means a person in whose name a Certificate is registered in the Register (or in the 

case of joint Certificateholders, the first named thereof) and the expressions "holder" and "holder of 

Certificates" and related expressions shall (where appropriate) be construed accordingly; 

"Common Equity Tier 1 Capital" means capital qualifying as, and approved by the Financial Regulator 

as, common equity tier 1 in accordance with the Capital Regulations and, from the Basel III 

Implementation Date, as common equity tier 1 as implemented in Applicable Regulatory Capital 

Requirements at such time; 

"Day-count Fraction" means the actual number of days in the relevant period divided by 360 (the number 

of days to be calculated on the basis of a year of 360 days with 12 30-day months and, in the case of an 

incomplete month, the number of days elapsed of the Periodic Distribution Period in which the relevant 

period falls (including the first such day but excluding the last); 

"Determination Date" means, in respect of a Reset Period, the third Business Day prior to the 

commencement of such Reset Period; 

"Directors" means the executive and non-executive directors of [•] who make up its board of directors; 
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"Dissolution Distribution Amount" means the Trustee Call Amount, the Capital Event Amount or the 

Tax Redemption Amount, as the case may be, or such other amount in the nature of a redemption amount 

as may be determined in accordance with these Conditions; 

"Dissolution Event" means a [COMPANY] Event and/or a Trustee Event; 

"Dissolution Notice" has the meaning given to it in Condition 12.1 ([COMPANY] Events); 

"Dissolution Request" has the meaning given to it in Condition 12.1 ([COMPANY] Events); 

"Distributable Profits" means the amount of [•]'s consolidated retained earnings and reserves, including 

general reserves, special reserves and statutory reserves (to the extent not restricted from distribution by 

applicable law), after the transfer of any amounts to non- distributable reserves, all as calculated by [•] 

based on its most recent audited consolidated financial statements; 

''Effective Date'' means the date on which the Financial Regulator delivers a written notification to [•] 

which has the effect that a Capital Event would arise if the provisions of Condition 11 (Write-down at the 

Point of Non-Viability) are, at the relevant time, not effective; 

"Extraordinary Resolution" has the meaning given to it in the Declaration of Trust; 

"Final Mudarabah Profit" has the meaning given to it in the Mudarabah Agreement; 

"[COMPANY] Event" means: 

(i) Non-payment: [COMPANY] (acting in its capacity as Mudarib) fails to pay an amount which is 

equivalent to principal or profit (including Additional Amounts) due and payable by it pursuant 

to the Mudarabah Agreement and the failure continues for a period of (in the case of principal) 

seven days or (in the case of profit) fourteen days (save in each case where such failure occurs 

solely as a result of the occurrence of a Non-Payment Election or a Non-Payment Event); or 

(ii) Insolvency: a final determination is made by a court or other official body that [COMPANY] is 

insolvent or bankrupt or unable to pay its debts; or 

(iii) Winding-up: an administrator is appointed, an order is made or an effective resolution is passed 

for the winding-up or dissolution or administration of [COMPANY] or [COMPANY] applies or 

petitions, for a winding-up or administration order in respect of itself or ceases, or through an 

official action of its Directors threatens to cease, to carry on all or substantially all of its business 

or operations, in each case except (A) for the purpose of and followed by a reconstruction, 

amalgamation, reorganisation, merger or consolidation on terms approved by the Delegate or by 

an Extraordinary Resolution of the Certificateholders or (B) for any step or procedure which is 

part of a solvent reconstruction or amalgamation approved by any court of competent jurisdiction 

or other competent authority; or 

(iv) Analogous Event: any event occurs which under the laws of the [•] has an analogous effect to 

any of the events referred to in paragraphs (ii) or (iii) above. 

References in paragraph (ii) above to "debts" shall be deemed to include any debt or other financing 

arrangement issued (or intended to be issued) in compliance with the principles of Shari‘ah and which is 

treated as debt for the purposes of applicable law, in each case whether entered into directly or indirectly 

by [COMPANY]; 

"Financial Regulator" means the Central Bank or any successor entity having primary bank supervisory 

authority with respect to [COMPANY] in [•]; 

"First Call Date" means [•]; 

"First Mudarabah Profit Distribution Date" means [•]; 

"General Mudarabah Pool" has the meaning given to it in the Mudarabah Agreement; 

"Initial Period" means the period from (and including) the Issue Date to (but excluding) the First Call 

Date; 
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"Initial Periodic Distribution Rate" has the meaning given to it in Condition 7.4(a) (Periodic 

Distribution Rate); 

"Junior Obligations" means all claims of the holders of Ordinary Shares and all payment obligations of 

[the Company] in respect of its Other Common Equity Tier 1 Instruments; 

"Liabilities" means the consolidated gross liabilities of [COMPANY] as shown (if required by any 

relevant party) in the latest audited or (as the case may be) auditor reviewed consolidated balance sheet 

of [COMPANY], but adjusted for contingent liabilities and for subsequent events in such manner as the 

Directors, the Auditors or (if a bankruptcy trustee (or any equivalent insolvency practitioner) has been 

appointed in respect of [COMPANY]) a bankruptcy trustee (or such equivalent insolvency practitioner) 

may determine; 

"Margin" means [•] per cent. per annum; 

"Mudarabah" has the meaning given to it in Condition 5 (The Trust); 

"Mudarabah Agreement" has the meaning given to it in Condition 5 (The Trust); 

"Mudarabah Assets" has the meaning given to it in Condition 5 (The Trust); 

"Mudarabah Capital" has the meaning given to it in Condition 5 (The Trust); 

"Mudarabah End Date" means the date on which the Mudarabah ends, being the date on which the 

Certificates are redeemed in whole but not in part in accordance with these Conditions; 

"Mudarabah Profit" has the meaning given to that term in the Mudarabah Agreement; 

"Mudarabah Profit Distribution Date" means [•] and [•] in each year, starting on the First Mudarabah 

Profit Distribution Date; 

"Mudarabah Reserve" has the meaning given to it in the Mudarabah Agreement; 

"Mudarib" has the meaning given to it in Condition 5 (The Trust); 

"Non-Payment Election" has the meaning given to it in Condition 8.2 (Non-Payment Election); 

"Non-Payment Event" has the meaning given to it in Condition 8.1 (Non-Payment Event); 

''Non-Viability Event'' means that the Financial Regulator has notified [COMPANY] in writing that it 

has determined that [COMPANY]is, or will become, Non-Viable without: 

(i) a Write-down; or 

(ii) a public sector injection of capital (or equivalent support); 

"Non-Viability Event Write-down Date" shall be the date on which the Write-down will take place as 

specified in the Non-Viability Notice, which date shall be no later than 10 Business Days (or such earlier 

date as determined by the Financial Regulator) after the date of the Non-Viability Notice; 

''Non-Viability Notice'' has the meaning given to it in Condition 11.3 (Non-Viability Notice); 

''Non-Viable'' means (a) insolvent, bankrupt, unable to pay a material part of its obligations as they fall 

due or unable to carry on its business or (b) any other event or circumstance which is specified as 

constituting non-viability by the Financial Regulator or in applicable banking regulations; 

"Ordinary Shares" means ordinary shares of [COMPANY], having on the Issue Date a par value of [•] 

each; 

"Other Common Equity Tier 1 Instruments" means securities issued by [COMPANY] that qualify as 

Common Equity Tier 1 Capital of [COMPANY] other than Ordinary Shares; 
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"Outstanding Payments" means, in relation to any amounts payable on redemption of the Certificates, 

an amount representing accrued and unpaid Periodic Distribution Amounts for the Periodic Distribution 

Period during which redemption occurs to the date of redemption plus Additional Amounts thereon, if 

any; 

"Pari Passu Obligations" means all subordinated payment obligations of [COMPANY] which rank, or 

are expressed to rank, pari passu with the Relevant Obligations; 

"Payment Business Day" has the meaning given to it in Condition 9.3 (Payment only on a Payment 

Business Day); 

"Periodic Distribution Amount" has the meaning given to it in Condition 7.2 (Periodic Distribution 

Amounts); 

"Periodic Distribution Date" means [•] and [•] in each year, starting on (and including) [insert first 

periodic distribution date]; 

"Periodic Distribution Period" means the period beginning on (and including) the Issue Date and ending 

on (but excluding) the first Periodic Distribution Date and each successive period beginning on (and 

including) a Periodic Distribution Date and ending on (but excluding) the next succeeding Periodic 

Distribution Date; 

"Profit Rate" means, in respect of the Initial Period, the Initial Periodic Distribution Rate, and, in respect 

of each Reset Period thereafter, the rate calculated in accordance with the provisions of Condition 7.4(a) 

(Periodic Distribution Rate); 

"Qualifying Tier 1 Instruments" means instruments (whether securities, trust certificates, interests in 

limited partnerships or otherwise) other than Ordinary Shares or other equity securities, issued directly 

or indirectly by [COMPANY] that: 

(i) will be eligible to constitute Tier 1 Capital on issue; 

(ii) have terms and conditions not materially less favourable to a holder of the Certificates than the 

terms and conditions of the Certificates (as reasonably determined by [COMPANY] (provided 

that in making this determination [COMPANY] is not required to take into account the tax 

treatment of the new instrument in the hands of all or any Certificateholders, or any transfer or 

similar taxes that may apply on the acquisition of the new instrument) provided that a 

certification to such effect of two Directors shall have been delivered to the Trustee prior to the 

variation of the terms of the Certificates in accordance with Condition 10.1(c) (Redemption or 

Variation due to Taxation) or Condition 10.1(d) (Redemption or Variation for Capital Event) (as 

the case may be)); 

(iii) continue to be obligations of [COMPANY], directly or indirectly or by a guarantee or equivalent 

support undertaking by [COMPANY]; 

(iv) rank on a winding-up at least pari passu with the Relevant Obligations; 

(v) have at least the same face value amount and profit distribution dates as the Certificates and at 

least equal profit or distribution rate or rate of return as the Certificates; 

(vi) (where the Certificates are varied prior to the First Call Date) have a first call date no earlier than 

the First Call Date; and 

(vii) have the same optional redemption dates as the Certificates, 

and which may include such technical changes as necessary to reflect the requirements of Tier 1 Capital 

under the Capital Regulations then applicable to [COMPANY] (including, without limitation, such 

technical changes as may be required in the adoption and implementation of the Basel III Documents); 

"Rab-al-Maal" has the meaning given to it in Condition 5 (The Trust); 

"Rab-al-Maal Mudarabah Profit" has the meaning given to it in the Mudarabah Agreement; 



  - 21-   

 

"Rab-al-Maal Final Mudarabah Profit" has the meaning given to it in the Mudarabah Agreement; 

"Record Date" means in the case of the payment of a Periodic Distribution Amount, the date falling on 

the fifteenth day before the relevant Periodic Distribution Date and, in the case of the payment of a 

Dissolution Distribution Amount, the date falling two Payment Business Days before the date for 

payment of the relevant Dissolution Distribution Amount, as the case may be; 

"Register" has the meaning given to it in Condition 2.1 (Form and Denomination); 

"Registered Account" has the meaning given to it in Condition 9.1 (Payments in respect of the 

Certificates); 

"Relevant Date" in respect of a Certificate means (a) the date on which payment in respect of such 

Certificate first becomes due or (b) if the full amount of the money payable has not been received by the 

Principal Paying Agent or the Delegate on or before the due date, the date on which, the full amount of 

the money having been so received, notice to that effect has been duly given to Certificateholders in 

accordance with Condition 17 (Notices); 

"Relevant Jurisdiction" means [•] (in the case of any payment made by the Trustee) and [•] and/or [•] 

(in the case of any payment made by [COMPANY]) or, in each case, any political sub-division or 

authority thereof or therein having the power to tax; 

"Relevant Obligations" has the meaning given to it Condition 4.2.1 (Subordination); 

"Relevant [•] Year Reset Rate" means the mid-swap rate for [•] swap transactions with a maturity of [•] 

years displayed on Bloomberg page "IRSB" at or around [11.00 a.m.] ([•] time) on the Determination 

Date; 

"Reserved Matter" has the meaning given to it in the Declaration of Trust; 

"Reset Date" means the First Call Date and every fifth anniversary thereafter; 

"Reset Period" means the period from (and including) the first Reset Date to (but excluding) the earlier 

of (a) the Mudarabah End Date and (b) the following Reset Date, and (if applicable) each successive 

period thereafter from (and including) such Reset Date to (but excluding) the earlier of (x) the Mudarabah 

End Date and (y) the next succeeding Reset Date; 

"Senior Creditors"14 means creditors of [COMPANY] (including depositors (in respect of their due 

claims) and, for this purpose, holders of any instrument issued by, or other obligation of, [COMPANY] 

which ranks senior to the claims of the Trustee in respect of the Relevant Obligations) other than creditors 

in respect of obligations the claims in relation to which rank or are expressed to rank pari passu with, or 

junior to, the claims of the Trustee in respect of the Relevant Obligations; 

"Senior Obligations" means all unsubordinated payment obligations of [COMPANY] (including 

payment obligations to [COMPANY]'s depositors) and all subordinated payment obligations (if any) of 

[COMPANY] except Pari Passu Obligations and Junior Obligations; 

"Solvency Conditions" has the meaning given to it in Condition 4.2.2 (Subordination); 

"Solvent" means that: (i) [COMPANY] is able to pay its debts as they fall due; and (ii) its Assets exceed 

its Liabilities; 

"Subsidiary" means any entity whose financial statements at any time are required by law or in 

accordance with provisions of generally accepted accounting principles to be fully consolidated with 

those of [COMPANY]; 

"Substituted Territory" has the meaning given to it in Condition 12.2 (Trustee Events); 

 
14  Since the Mudarabah Sukukholders funds are commingled in the general pool where senior creditors are 

depositors and each depositor has its own contract, the parties would need to consider the terms and conditions 

of each depositor contract on  a case by case basis.  
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"Substituted Trustee" has the meaning given to it in Condition 12.2 (Trustee Events); 

"Taxes" has the meaning given to it in Condition 13 (Taxation); 

"Tax Event" means [COMPANY] or the Trustee (as the case may be) would, as a result of a Tax Law 

Change, in making any payments under the Mudarabah Agreement (in the case of [COMPANY] (in its 

capacity as Mudarib)) on the next due date for a payment of Mudarabah Profit or the Certificates (in the 

case of the Trustee) on the next due date for payment of a Periodic Distribution Amount (as the case may 

be) (whether or not a Non-Payment Event has occurred or a Non-Payment Election has been made), be 

required to pay Additional Amounts (and such requirement cannot be avoided by [COMPANY] or the 

Trustee (as the case may be) taking reasonable measures available to it); 

"Tax Law Change" means any change in, or amendment to, the laws affecting taxation (or regulations 

or rulings promulgated thereunder) of any Relevant Jurisdiction, or any change in the official application 

of such laws, regulations or rulings; 

"Tax Redemption Amount" in relation to a Certificate, means 100 per cent. of its outstanding face 

amount together with any Outstanding Payments; 

"Tier 1 Capital" means capital qualifying as, and approved by the Financial Regulator as, tier 1 capital 

in accordance with the Capital Regulations; 

"Transaction Account" has the meaning given to it in Condition 5 (The Trust); 

"Transaction Documents" means each of the Declaration of Trust, the Agency Agreement, the 

Mudarabah Agreement and any other agreements, deeds, undertakings or other documents designated as 

such by the parties thereto; 

"Trust Assets" has the meaning given to it in Condition 5 (The Trust); 

"Trustee Call Amount" in relation to a Certificate, means 100 per cent. of its outstanding face amount 

together with any Outstanding Payments; 

"Trustee Event" means any of the following events: 

(i) Non-Payment: default is made in the payment of the Dissolution Distribution Amount on the 

date fixed for payment thereof or default is made in the payment of any Periodic Distribution 

Amount on the due date for payment thereof and, in the case of any Periodic Distribution Amount 

only, such default continues for a period of seven days; or 

(ii) Insolvency: the Trustee is (or is deemed by law or a court to be) insolvent or bankrupt or unable 

to pay its debts, stops, suspends or threatens to stop or suspend payment of all or (in the opinion 

of the Delegate) a material part of (or of a particular type of) its debts, proposes or makes a 

general assignment or an arrangement or composition with or for the benefit of the relevant 

creditors in respect of any of such debts or a moratorium is agreed or declared or comes into 

effect in respect of or affecting all or any part of (or of a particular type of) the debts of the 

Trustee; or 

(iii) Winding-up: an administrator is appointed, an order is made or an effective resolution is passed 

for the winding-up or dissolution or administration of the Trustee, or the Trustee applies or 

petitions for a winding-up or administration order in respect of itself or ceases or through an 

official action of its board of directors threatens to cease to carry on all or substantially all of its 

business or operations, in each case except for the purpose of and followed by a reconstruction, 

amalgamation, reorganisation, merger or consolidation on terms approved by the Delegate or by 

an Extraordinary Resolution of the Certificateholders; or 

(iv) Analogous Events: any event occurs that under the laws of any relevant jurisdiction has an 

analogous effect to any of the events referred to in paragraphs (ii) or (iii) above; 

For the purpose of subparagraph (i) above, all amounts payable in respect of the Certificates shall be 

considered due and payable (including any amounts calculated as being payable under Condition 7.4 

(Periodic Distributions)) notwithstanding that the Trustee has at the relevant time insufficient funds or 
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relevant Trust Assets to pay such amounts including, without limitation, as a result of any failure by the 

Mudarib to comply with the matters described in Condition 4.4(c) (Limited Recourse and Agreement of 

Certificateholders) (save in each case where such insufficient funds arise solely as a result of the 

occurrence of a Non-Payment Event or a Non-Payment Election); 

"Trustee's Territory" has the meaning given to it in Condition 12.2 (Trustee Events); and 

"Write-down" means: 

(i) the Certificateholders' rights to the Trust Assets (including the Mudarabah Assets) shall 

automatically be deemed to be irrevocably and unconditionally written down in whole; 

(ii) the Certificates shall be cancelled; and 

(iii) all rights of any Certificateholder for payment of any amounts under or in respect of the 

Certificates (including, without limitation, any amounts arising as a result of, or due and payable 

upon the occurrence of, a Dissolution Event) shall be cancelled and not restored under any 

circumstances, irrespective of whether such amounts have become due and payable prior to the 

date of the Non-Viability Notice or the Non- Viability Event Write-down Date. 

2. Form, Denomination and Title 

2.1 Form and Denomination 

The Certificates are issued in registered form in denominations of [•] and integral multiples of [•] in 

excess thereof (each an "Authorised Denomination"). A Certificate will be issued to each 

Certificateholder in respect of its registered holding of Certificates. Each Certificate will be numbered 

serially with an identifying number which will be recorded on the relevant Certificate and in the register 

of Certificateholders (the "Register"). 

2.2 Title 

The Trustee will cause the Registrar to maintain the Register outside the United Kingdom in accordance 

with the provisions of the Agency Agreement. Title to the Certificates passes only by registration in the 

Register. The registered holder of any Certificate will (except as otherwise required by law) be treated as 

the absolute owner of the Certificates represented by the Certificate for all purposes (whether or not any 

payment thereon is overdue and regardless of any notice of ownership, trust or any interest or any writing 

on, or the theft or loss of, the Certificate) and no person will be liable for so treating the holder of any 

Certificate. The registered holder of a Certificate will be recognised by the Trustee as entitled to his 

Certificate free from any equity, set-off or counterclaim on the part of the Trustee against the original or 

any intermediate holder of such Certificate. 

3. Transfers of Certificates 

3.1 Transfers 

Subject to Conditions 3.4 (Closed Periods) and 3.5 (Regulations) and the provisions of the Agency 

Agreement, a Certificate may be transferred in an Authorised Denomination only by depositing the 

Certificate by which it is represented, with the form of transfer on the back duly completed and signed, 

at the specified office of any of the Transfer Agents together with such evidence as the Registrar or (as 

the case may be) such Transfer Agent may reasonably require to prove the title of the transferor and the 

individuals who have executed the forms of transfer. 

3.2 Delivery of New Certificates 

Each new Certificate to be issued upon any transfer of Certificates will, within five business days of 

receipt by the relevant Transfer Agent of the duly completed form of transfer endorsed on the relevant 

Certificate (or such longer period as may be required to comply with any applicable fiscal or other laws 

or regulations), be delivered at the specified office of the relevant Transfer Agent or mailed by uninsured 

mail at the risk of the holder entitled to the Certificate to the address specified in the form of transfer. For 

the purposes of this Condition, "business day" shall mean a day on which banks are open for business in 
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the city in which the specified office of the Transfer Agent with whom a Certificate is deposited in 

connection with a transfer is located. 

Where some but not all of the Certificates in respect of which a Certificate is issued are to be transferred, 

a new Certificate in respect of the Certificates not so transferred will, within five business days of receipt 

by the relevant Transfer Agent of the original Certificate, be mailed by uninsured mail at the risk of the 

holder of the Certificates not so transferred to the address of such holder appearing on the Register or as 

specified in the form of transfer. 

3.3 Formalities Free of Charge 

Registration of any transfer of Certificates will be effected without charge by or on behalf of the Trustee 

or any Transfer Agent but upon payment (or the giving of such indemnity as the Trustee or any Transfer 

Agent may reasonably require) by the transferee in respect of any stamp duty, tax, or other governmental 

charges which may be imposed in relation to such transfer. 

3.4 Closed Periods 

No Certificateholder may require the transfer of a Certificate to be registered during the period of 15 days 

ending on a Periodic Distribution Date or any other date on which any payment of the face amount or 

payment of any premium or profit in respect of a Certificate falls due. 

3.5 Regulations 

All transfers of Certificates and entries on the Register will be made subject to the detailed regulations 

concerning the transfer of Certificates scheduled to the Agency Agreement. The Regulations may be 

changed by the Trustee from time to time with the prior written approval of the Delegate and the Registrar. 

A copy of the current regulations will be mailed (free of charge) by the Registrar to any Certificateholder 

who requests in writing a copy of such regulations. The holder of Certificates shall be entitled to receive, 

in accordance with Condition 3.2 (Delivery of New Certificates), only one Certificate in respect of his 

entire holding of Certificates. In the case of a transfer of a portion of the face amount of a Certificate, a 

new Certificate in respect of the balance of the Certificates not transferred will be issued to the transferor 

in accordance with Condition 3.2 (Delivery of New Certificates). 

4. Status, Subordination and Limited Recourse 

4.1 Status 

The Certificates represent an undivided ownership interest in the Trust Assets and are limited recourse 

obligations of the Trustee. Each Certificate will constitute unsecured obligations of the Trustee and shall 

at all times rank pari passu without any preference or priority, with all other Certificates. The rights and 

claims of the Trustee and the Certificateholders against [COMPANY] (in any capacity) in respect of the 

Relevant Obligations are subordinated as described in Condition 4.2 (Subordination). 

4.2 15Subordination 

4.2.1 The payment obligations of [COMPANY] under the Mudarabah Agreement (including all 

payments which are the equivalent of principal and profit) (the "Relevant Obligations") will (a) 

constitute Tier 1 Capital of [COMPANY], (b) constitute direct, unsecured, conditional and 

subordinated obligations of [COMPANY], (c) rank subordinate and junior to all Senior 

Obligations but not further or otherwise, (d) rank pari passu with all other Pari Passu Obligations 

and (e) subject to the Solvency Conditions (as defined below) being satisfied at the relevant time 

and no bankruptcy order having been issued in respect of [COMPANY] by a court in [•], rank in 

priority only to all Junior Obligations. 

4.2.2 The rights and claims of the Trustee against [COMPANY] in respect of the Relevant Obligations 

are subordinated in right of payment to the claims of all Senior Creditors and accordingly 

 
15  Note: This clause sets outs the ranking and subordination of a typical Tier 1 Mudarabah Sukuk. The ranking 

and subordination is important from a regulatory perspective and to ensure the instrument receives Tier 1 

status. To be considered on a jurisdiction specific basis. 
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payments in respect of the Relevant Obligations by [COMPANY] are conditional upon the 

following (together, the "Solvency Conditions"): 

(i) [COMPANY] (in its capacity as Mudarib or otherwise) being Solvent at all times from 

(and including) the first day of the relevant Periodic Distribution Period (or the Issue 

Date in the case of the first such period) to (and including) the time of payment of the 

Relevant Obligations; 

(ii) [COMPANY] (in its capacity as Mudarib or otherwise) being capable of making 

payment of the Relevant Obligations and any other payment required to be made on the 

relevant date to a creditor in respect of all Senior Obligations and all Pari Passu 

Obligations and still be Solvent immediately thereafter; and 

(iii) the total share capital (including, without limitation, retained earnings) of [COMPANY] 

being greater than zero at all times from (and including) the first day of the relevant 

Periodic Distribution Period (or the Issue Date in the case of the first such period) to 

(and including) the time of payment of the Certificates. 

4.2.3 The Trustee has agreed in the Mudarabah Agreement that [COMPANY] shall be entitled (in its 

capacity as Mudarib or otherwise) to utilise the Mudarabah Assets (or any part thereof) or utilise 

the Mudarabah Profit (or any part thereof) to make payments in respect of the claims of Senior 

Creditors and, for the avoidance of doubt, such entitlement shall apply both in circumstances (a) 

where [COMPANY] (in its capacity as Mudarib or otherwise) is Solvent and/or (b) where an 

order has been made, or an effective resolution has been passed, for the winding-up, bankruptcy, 

dissolution or liquidation (or other analogous event) of [COMPANY] (in its capacity as Mudarib 

or otherwise). 

4.2.4 Notwithstanding any other provision in these Conditions, to the extent that any of the Solvency 

Conditions are not satisfied at the relevant time or if a bankruptcy order in respect of the Mudarib 

has been issued by a court in [•], all claims of the Trustee in respect of the Relevant Obligations 

will be extinguished and the Certificates will be cancelled without any further payment to be 

made by the Mudarib in respect of the Relevant Obligations. 

4.2.5 The Trustee may only exercise its enforcement rights in relation to any Relevant Obligation or 

in relation to any of its other rights under the Mudarabah Agreement or any other Transaction 

Document in the manner provided in Condition 12.3 (Winding-up, dissolution or liquidation). 

4.2.6 The Trustee will, in each relevant Transaction Document, unconditionally and irrevocably waive 

any right of set-off, counterclaim, abatement or other similar remedy which it might otherwise 

have, under the laws of any jurisdiction, in respect of the Relevant Obligations. No collateral is 

or will be given by [COMPANY] for the Relevant Obligations and any collateral that may have 

been or may in the future be given in connection with other obligations of [COMPANY] shall 

not secure the Relevant Obligations. 

4.2.7 Nothing in these Conditions shall affect or prejudice the payment of the costs, charges, expenses, 

liabilities or remuneration of the Delegate or the rights and remedies of the Delegate in respect 

thereof, all of which shall accordingly remain unsubordinated. 

4.3 Other Issues 

So long as any of the Certificates remain outstanding, [COMPANY] (in its capacity as Mudarib or 

otherwise) will not issue any securities (regardless of name or designation) or create any guarantee of, or 

provide any contractual support arrangement in respect of, the obligations of any other entity which in 

each case constitutes (whether on a solo, or a solo consolidated or a consolidated basis) issued Tier 1 

Capital of [COMPANY] if claims in respect of such securities, guarantee or contractual support 

arrangement would rank (as regards distributions on a return of assets on a winding-up or in respect of 

distribution or payment of dividends and/or any other amounts thereunder) senior to the Relevant 

Obligations. This prohibition will not apply if at the same time or prior thereto: (a) these Conditions and 

(to the extent applicable) the Transaction Documents are amended to ensure that the Trustee (on behalf 

of the Certificateholders) obtains and/or (b) the Relevant Obligations and [COMPANY]'s obligations 

under the Relevant Obligations have, the benefit of, such of those rights and entitlements as are contained 
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in or attached to such securities or under such guarantee or contractual support arrangement as are 

required so as to ensure that claims in respect of the Relevant Obligations rank pari passu with, and 

contain substantially equivalent rights of priority as to distributions or payments on, such securities or 

under such guarantee or contractual support arrangement. 

4.4 Limited Recourse and Agreement of Certificateholders 

Save as provided in this Condition 4.4 (Limited Recourse and Agreement of Certificateholders), the 

Certificates do not represent an interest in any of the Trustee, the Delegate, [COMPANY], any of the 

Agents or any of their respective affiliates. Each Certificateholder, by subscribing for or acquiring the 

Certificates, acknowledges and agrees that notwithstanding anything to the contrary contained in these 

Conditions or any Transaction Document: 

(a) no payment of any amount whatsoever shall be made by the Trustee or any of its directors, 

officers, employees or agents on its behalf except to the extent funds are available therefor from 

the Trust Assets; 

(b) the Trustee may not deal with the Mudarabah Assets or realise or deal with its interest, rights, 

title, benefit and entitlements, present and future, in to and under the Transaction Documents and 

the Trust Assets except in the manner expressly permitted by the Transaction Documents; 

(c) the proceeds of the Trust Assets are the sole source of payments on the Certificates. Payment by 

the Trustee of any Periodic Distribution Amount or any amount required to redeem the 

Certificates is subject to receipt by the Trustee of the amounts expected to be received by it from 

the Mudarib in accordance with the provisions of the Mudarabah Agreement; 

(d) if the net proceeds of the realisation of, or enforcement with respect to, the Trust Assets is not 

sufficient to make all payments due in respect of the Certificates, Certificateholders will have no 

recourse to any assets of the Trustee (other than the Trust Assets in the manner contemplated in 

the Transaction Documents) or of the Delegate or the Agents (to the extent that each of the 

Delegate and the Agents (as applicable) fulfils all of its respective obligations under the 

Transaction Documents to which it is a party), or any of their respective affiliates in respect of 

any such shortfall, and no recourse shall be had, and no holder will have any claim, for the 

payment of any amount due and owing hereunder or under any Transaction Document, whether 

for the payment of any fee, indemnity or other amount hereunder or any other obligation or claim 

arising out of or based upon the Transaction Documents, against the Trustee to the extent the 

Trust Assets have been exhausted (following which all obligations of the Trustee shall be 

extinguished) or the Delegate or the Agents (to the extent that each of the Delegate and the 

Agents (as applicable) fulfils all of its respective obligations under the Transaction Documents 

to which it is a party); 

(e) it will not petition for, institute, or join with any other person in instituting proceedings for, the 

reorganisation, arrangement, liquidation, bankruptcy winding- up or receivership or other 

proceedings under any bankruptcy or similar law against the Trustee or any of its directors, 

officers, employees, agents, shareholders or affiliates as a consequence of such shortfall or 

otherwise; 

(f) no recourse (whether by institution or enforcement of any legal proceedings or assessment or 

otherwise) in respect of any breaches of any duty, obligation or undertaking of the Trustee arising 

under or in connection with these Conditions or the Transaction Documents by virtue of any 

customary law, statute or otherwise shall be had against any shareholder, officer, director or 

corporate services provider of the Trustee in their capacity as such. The obligations of the Trustee 

under these Conditions and the Transaction Documents are corporate or limited liability 

obligations of the Trustee and no personal liability shall attach to or be incurred by the 

shareholders, members, officers, agents, directors or corporate services provider of the Trustee 

(in each of their respective capacities as such), save in the case of their wilful default or actual 

fraud. References in these Conditions to wilful default or actual fraud means a finding to such 

effect by a court of competent jurisdiction in relation to the conduct of the relevant party; 

(g) it shall not be entitled to claim or exercise any right of set-off, counterclaim, abatement or other 

similar remedy which it might otherwise have, under the laws of any jurisdiction, in respect of 
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any sums due under such Certificate. No collateral is or will be given for the payment obligations 

under the Certificates; and 

(h) the Trustee and Mudarib have agreed in the Mudarabah Agreement that the Mudarib shall not 

be responsible for any losses to the Mudarabah Capital suffered by the Trustee unless such losses 

are caused by (i) the Mudarib's breach of the Mudarabah Agreement or (ii) the Mudarib's gross 

negligence, wilful misconduct or fraud. 

[COMPANY] is obliged to make certain payments under the Transaction Documents directly to or to the 

order of the Trustee. Such payment obligations form part of the Trust Assets and the Trustee and/or the 

Delegate will, subject to Condition 4.2 (Subordination) and Condition 12.3 (Winding-up, dissolution or 

liquidation), have direct recourse against [COMPANY] to recover payments due to the Trustee from 

[COMPANY] pursuant to such Transaction Documents notwithstanding any other provision of this 

Condition 4.4 (Limited Recourse and Agreement of Certificateholders). Such right of the Trustee and the 

Delegate shall constitute an unsecured claim against [COMPANY]. None of the Certificateholders, the 

Trustee and the Delegate shall be entitled to claim any priority right in respect of any specific assets of 

[COMPANY] in connection with the enforcement of any such claim. 

5. The Trust 

5.1 [•] (in its capacity as Trustee and as the "Rab-al-Maal" (acting for and on behalf of the Certificateholders)) 

will enter into a Mudarabah agreement (the "Mudarabah Agreement") to be dated the Issue Date with 

[COMPANY] (in such capacity, the "Mudarib"). Pursuant to the Mudarabah Agreement, the Rab-al-

Maal will contribute the proceeds of the issue of the Certificates to the Mudarib, which proceeds will 

form the initial capital of the Mudarabah (as defined below) (the "Mudarabah Capital"). The Mudarib 

will invest the Mudarabah Capital in its general business activities carried out through the General 

Mudarabah Pool and following investment of the Mudarabah Capital in the General Mudarabah Pool, it 

shall constitute pro rata undivided assets in the General Mudarabah Pool (the "Mudarabah Assets") in 

accordance with the Mudarabah Agreement, which shall include an investment plan prepared by the 

Mudarib and shall constitute a Mudarabah (the "Mudarabah"). 

The Trustee has opened a transaction account (the "Transaction Account") in its own name with the 

Principal Paying Agent (details of which are set out in the Declaration of Trust) into which the Mudarib 

will pay all amounts due to the Trustee under the Mudarabah Agreement. If the Trustee is substituted in 

accordance with Condition 12.2 (Trustee Events), the Substituted Trustee will open a new transaction 

account in its name with the Principal Paying Agent into which the Mudarib will pay all amounts due to 

the Trustee under the Mudarabah Agreement from the date of substitution onwards, and references in 

these Conditions to the "Transaction Account" will be construed accordingly. 

5.2 Pursuant to the Declaration of Trust, the Trustee holds: 

(a) the cash proceeds of the issue of the Certificates, pending application thereof in accordance with 

the terms of the Transaction Documents; 

(b) all of the Trustee's rights, title, interest and benefit, present and future, in, to and under the assets 

from time to time constituting the Mudarabah Assets; 

(c) all of the Trustee's rights, title, interest and benefit, present and future, in, to and under the 

Transaction Documents (other than in relation to any representations given by [COMPANY] 

(acting in any capacity) pursuant to any of the Transaction Documents and the covenant given to 

the Trustee pursuant to clauses 14.2 and 14.8 of the Declaration of Trust); and 

(d) all amounts standing to the credit of the Transaction Account from time to time, 

and all proceeds of the foregoing (together, the "Trust Assets") upon trust absolutely for and on behalf 

of the Certificateholders pro rata according to the face amount of Certificates held by each such holder 

in accordance with the Declaration of Trust and these Conditions. 

5.3 On each Periodic Distribution Date and on any date fixed for payment of the Dissolution Distribution 

Amount, the Principal Paying Agent shall apply the monies standing to the credit of the Transaction 

Account in the following order of priority (in each case, only if and to the extent that payments of a higher 

priority have been made in full): 
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(a) first (to the extent not previously paid), to the Delegate in respect of all amounts owing to it under 

the Transaction Documents in its capacity as Delegate in accordance with the Declaration of 

Trust; 

(b) second, only if such payment is due on or before a Periodic Distribution Date (to the extent not 

previously paid) to pay, pro rata and pari passu, (i) the Trustee in respect of all amounts due and 

payable to it under the Transaction Documents in its capacity as trustee; (ii) the Trustee 

Administrator in respect of all amounts owing to it under the Transaction Documents, the 

Corporate Services Agreement and the Registered Office Agreement in its capacity as trustee 

administrator; and (iii) each Agent in respect of all amounts owing to such Agent on account of 

its fees, costs, charges and expenses and the payment or satisfaction of any Liability incurred by 

such Agent pursuant to the Agency Agreement or the other Transaction Documents in its 

capacity as Agent; 

(c) third, only if such payment is due on a Periodic Distribution Date, and subject to Condition 8 

(Periodic Distribution Restrictions), in or towards payment pari passu and rateably of all 

Periodic Distribution Amounts (including Additional Amounts) due but unpaid; 

(d) fourth, only if such payment is due on a date fixed for payment of the Dissolution Distribution 

Amount, in or towards payment pari passu and rateably of the Dissolution Distribution Amount; 

and 

(e) fifth, only after all amounts required to be paid in respect of the Certificates have been discharged 

in full, in payment of any residual amount to [COMPANY]. 

6. Covenants 

The Trustee has covenanted in the Declaration of Trust that, inter alia, for so long as any Certificate is 

outstanding, it shall not (without the prior written consent of the Delegate): 

(a) save in respect of the issuance of further Tier 1 Capital Securities from time to time, incur any 

indebtedness in respect of financed, borrowed or raised money whatsoever (whether structured 

(or intended to be structured) in accordance with the principles of Shari'a or otherwise), or give 

any guarantee or indemnity in respect of any obligation of any person or issue any shares (or 

rights, warrants or options in respect of shares or securities convertible into or exchangeable for 

shares) except, in all cases, as contemplated in the Transaction Documents; 

(b) secure any of its present or future indebtedness by any lien, pledge, charge or other security 

interest upon any of its present or future assets, properties or revenues (other than those arising 

by operation of law (if any) or under or pursuant to any of the Transaction Documents); 

(c) sell, transfer, assign, participate, exchange or pledge, mortgage, hypothecate or otherwise 

encumber (by security interest, lien (statutory or otherwise), preference, priority or other security 

agreement or preferential arrangement of any kind or nature whatsoever or otherwise, or permit 

such to occur or suffer such to exist) any part of its interest in any of the Trust Assets except 

pursuant to any of the Transaction Documents (other than those arising by operation of law); 

(d) use the proceeds of the issue of the Certificates for any purpose other than as stated in the 

Transaction Documents; 

(e) amend or agree to any amendment to any Certificate or Transaction Document (other than in 

accordance with the terms thereof), in each case in a manner which is materially prejudicial to 

the rights of Certificateholders, without the prior approval of the Certificateholders by way of 

Extraordinary Resolution, save that it shall be permitted to make such variations to the 

Transaction Documents and these Conditions as are required pursuant to Condition 10.1 

(Redemption and variation); 

(f) act as trustee in respect of any trust other than the Trust or in respect of any parties other than the 

Certificateholders; 

(g) have any subsidiaries or employees; 
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(h) redeem or purchase any of its shares or pay any dividend or make any other distribution to its 

shareholders; 

(i) prior to the date which is one year and one day after the date on which all amounts owing by the 

Trustee under the Transaction Documents have been paid in full, put to its directors or 

shareholders any resolution for, or for the appointment of any liquidator for, its winding-up 

(except for the purpose of and followed by a reconstruction, amalgamation, reorganisation, 

merger or consolidation on terms approved by the Delegate or by an Extraordinary Resolution 

of the Certificateholders) or any resolution for the commencement of any other bankruptcy or 

insolvency proceedings with respect to it; and 

(j) enter into any contract, transaction, amendment, obligation or liability other than the Transaction 

Documents or any permitted amendment or supplement thereto or as expressly permitted or 

required thereunder or engage in any business or activity other than: 

(i) as provided for or permitted in the Transaction Documents; 

(ii) the ownership, management and disposal of the Trust Assets as provided in the 

Transaction Documents; and 

(iii) such other matters which are incidental thereto. 

7. Periodic Distributions 

7.1 Distribution of Mudarabah Profit 

The Trustee has agreed in the Mudarabah Agreement that [COMPANY] shall be entitled (in its capacity 

as Mudarib or otherwise) to utilise the Mudarabah Assets (and the proceeds thereof) in respect of the 

Certificates to make payments in respect of the claims of Senior Creditors or to cover losses of the 

Mudarabah and that such entitlement shall apply at any time before an order has been made, or an 

effective resolution has been passed, for the winding-up, dissolution or liquidation (or other analogous 

event) of [COMPANY] (in its capacity as Mudarib or otherwise). 

7.2 Periodic Distribution Amounts 

Subject to Conditions 4.2.4 (Subordination), 4.4 (Limited Recourse and Agreement of Certificateholders), 

7.3 (Cessation of Periodic Distribution Amounts), 8 (Periodic Distribution Restrictions), 9 (Payments) 

and 11 (Write-down at the Point of Non-Viability), the Trustee shall distribute to Certificateholders, pro 

rata to their respective holdings, out of amounts transferred into the Transaction Account, a distribution 

in relation to the Certificates on each Periodic Distribution Date equal to the Periodic Distribution 

Amount. The "Periodic Distribution Amount" payable on each Periodic Distribution Date (i) falling prior 

to and including the first Reset Date shall be [•] per [•] in face amount of the Certificates and (ii) falling 

after the first Reset Date shall be the relevant amount calculated pursuant to Condition 7.4 (Periodic 

Distributions). 

7.3 Cessation of Periodic Distribution Amounts 

Subject to Conditions 4.2.4 (Subordination), 8 (Periodic Distribution Restrictions) and 11 (Write-down 

at the Point of Non-Viability), each Certificate will cease to be eligible to earn Periodic Distribution 

Amounts from the due date for redemption, following liquidation of the Mudarabah in accordance with 

these Conditions and the Mudarabah Agreement. 

7.4 Periodic Distributions 

Subject to Condition 8 (Periodic Distribution Restrictions), the Certificates bear profit at the applicable 

Profit Rate from (and including) the Issue Date in accordance with the provisions of this Condition 7 

(Periodic Distributions). Periodic Distribution Amounts will not be cumulative and any Periodic 

Distribution Amount which is not paid will not accumulate or compound and Certificateholders will have 

no right to receive such Periodic Distribution Amount at any time, even if Periodic Distribution Amounts 

are paid in the future. 
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Subject to Condition 8 (Periodic Distribution Restrictions), Periodic Distribution Amounts shall be 

payable on the Certificates semi-annually in arrear on each Periodic Distribution Date (other than the first 

Periodic Distribution Date), in each case as provided in this Condition 7 (Periodic Distributions). 

If a Periodic Distribution Amount is required to be calculated in respect of a period of less than a full 

Periodic Distribution Period and other than the first Periodic Distribution Period (the "Relevant Period"), 

it shall be calculated as an amount equal to the product of: (a) the applicable Profit Rate; (b) the face 

amount of the relevant Certificate; and (c) the applicable Day-count Fraction for the Relevant Period, 

rounding the resultant figure to the nearest fil (half a fil being rounded upwards). 

(a) Periodic Distribution Rate 

For the Initial Period, the Certificates bear profit at the Profit Rate of [•] per cent. per annum (the 

"Initial Periodic Distribution Rate"). 

The Profit Rate will be reset on each Reset Date on the basis of the aggregate of the Margin and 

the Relevant [∙] Year Reset Rate on the relevant Determination Date, as determined by the 

Calculation Agent. 

The Calculation Agent will, as soon as practicable upon determination of the Profit Rate which 

shall apply to the Reset Period commencing on the relevant Reset Date, cause the applicable 

Profit Rate and the corresponding Periodic Distribution Amount to be notified to each of the 

Paying Agents, the Trustee, the [COMPANY] and to be notified to Certificateholders in 

accordance with Condition 17 (Notices) as soon as possible after their determination but in no 

event later than the second Business Day thereafter. 

(b) Calculation Agent 

With effect from the First Call Date, and so long as any Certificates remain outstanding 

thereafter, the Trustee will maintain a Calculation Agent. The name of the initial Calculation 

Agent and its initial specified office is set out at the end of these Conditions. 

The Trustee may, with the prior written approval of the Delegate, from time to time replace the 

Calculation Agent. If the Calculation Agent is unable or unwilling to continue to act as the 

Calculation Agent or (without prejudice to Condition 7.4(c) (Determinations of Calculation 

Agent or Trustee Binding) fails duly to determine the Profit Rate in respect of any Reset Period 

as provided in Condition 7.4(a) (Periodic Distribution Rate), the Trustee shall forthwith appoint 

another commercial bank or financial institution approved in writing by the Delegate to act as 

such in its place. The Calculation Agent may not resign its duties or be removed without a 

successor having been appointed as aforesaid. 

(c) Determinations of Calculation Agent or Trustee Binding 

All notifications, opinions, determinations, certificates, calculations, quotations and decisions 

given, expressed, made or obtained for the purposes of this Condition 7 (Periodic Distributions), 

whether by the Calculation Agent or the Trustee (or its agent), shall (in the absence of manifest 

error) be binding on the Trustee, [COMPANY], the Calculation Agent, the Paying Agents, the 

Delegate and all Certificateholders and (in the absence of manifest error) no liability to the 

Certificateholders or the Trustee shall attach to the Calculation Agent, the Trustee or the Delegate 

in connection with the exercise or non-exercise by them of any of their powers, duties and 

discretions. 

8. Periodic Distribution Restrictions 

8.1 Non-Payment Event 

Notwithstanding Condition 7.4 (Periodic Distributions), if any of the following events occurs (each, a 

"Non-Payment Event"), [COMPANY] (as Mudarib) shall not pay Mudarabah Profit (and, as a result, 

Rab-al-Maal Mudarabah Profit) or Final Mudarabah Profit (and, as a result, Rab-al-Maal Final 

Mudarabah Profit) on any Mudarabah Profit Distribution Date or Mudarabah End Date (as the case may 

be), and as a result thereof the Trustee shall not pay Periodic Distribution Amounts on the corresponding 

Periodic Distribution Date: 
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(i) the amount equal to the then applicable Periodic Distribution Amount to be paid by 

[COMPANY] out of the Rab-al-Maal Mudarabah Profit or Rab-al-Maal Final Mudarabah 

Profit, as applicable (the "Relevant Rab-al-Maal Mudarabah Profit Amount"), when 

aggregated with any distributions or amounts payable by [COMPANY] (in its capacity as 

Mudarib or otherwise) on the same date (or otherwise due and payable on such date) on any other 

obligations in respect of Pari Passu Obligations, exceeds, on the relevant date for payment of 

Rab-al-Maal Mudarabah Profit or Rab-al-Maal Final Mudarabah Profit, Distributable Profits; 

or 

(ii) [COMPANY] (in its capacity as Mudarib or otherwise) is, on that Mudarabah Profit Distribution 

Date or Mudarabah End Date (as the case may be), in breach of the Applicable Regulatory 

Capital Requirements (including any payment restrictions due to a breach of any capital buffers 

imposed on [COMPANY] by the Financial Regulator) or payment of the Relevant Rab-al-Maal 

Mudarabah Profit Amount (as applicable) to the Trustee would cause it to be in breach thereof; 

or 

(iii) the Financial Regulator requires (a) [COMPANY] not to pay the Relevant Rab-al-Maal 

Mudarabah Profit Amount to the Trustee on that Mudarabah Profit Distribution Date or 

Mudarabah End Date (as the case may be) or (b) the Trustee not to pay the relevant Periodic 

Distribution Amount on that Periodic Distribution Date, in each case, on account of 

[COMPANY] making a net loss during the relevant financial period or for any other reason as it 

may deem necessary; or 

(iv) the Solvency Conditions are not satisfied (or would no longer be met if the Relevant Rab-al-

Maal Mudarabah Profit Amount was paid). 

8.2 Non-Payment Election 

Notwithstanding Condition 7.4 (Periodic Distributions), [COMPANY] may in its sole discretion elect 

that Rab-al-Maal Mudarabah Profit will not be paid to the Trustee (in its capacity as Rab-al-Maal) on 

any Mudarabah Profit Distribution Date, and [COMPANY] shall, in each case, instruct the Trustee not 

to make payment of a Periodic Distribution Amount to Certificateholders on such Periodic Distribution 

Date, provided that the foregoing in this Condition 8.2 (Non-Payment Election) shall not apply in respect 

of Rab-al-Maal Final Mudarabah Profit payable on any Mudarabah End Date (any such election being 

a "Non-Payment Election"). 

8.3 Effect of Non-Payment Event or Non-Payment Election 

If a Non-Payment Election or a Non-Payment Event occurs, then [COMPANY] shall (i) in the case of a 

Non-Payment Election, no later than 7 calendar days prior to such event, and (ii) in the case of a Non-

Payment Event, as soon as practicable thereafter but in any case no later than five Business Days prior to 

the relevant Mudarabah Profit Distribution Date or Mudarabah End Date, as the case may be, give notice 

to the Trustee and the Principal Paying Agent in accordance with the Mudarabah Agreement, the 

Delegate in accordance with the Declaration of Trust and Certificateholders in accordance with Condition 

17 (Notices) in each case providing details of the Non- Payment Election or Non-Payment Event, as the 

case may be. Certificateholders shall have no claim in respect of any Periodic Distribution Amount not 

paid as a result of either a Non-Payment Election or a Non-Payment Event and any non-payment of Rab- 

al-Maal Mudarabah Profit, Rab-al-Maal Final Mudarabah Profit (in the case of a Non- Payment Event 

only) or a Periodic Distribution Amount in such circumstance shall not constitute a Dissolution Event. 

[COMPANY] shall not have any obligation to make any subsequent payment in respect of any such 

unpaid profit (whether from its own cash resources, from the Mudarabah Reserve or otherwise) and the 

Trustee shall not have any obligation to make any subsequent payment in respect of any such Periodic 

Distribution Amounts. 

8.4 Dividend and Redemption Restrictions 

If any amount of Rab-al-Maal Mudarabah Profit, Rab-al-Maal Final Mudarabah Profit or Periodic 

Distribution Amount is not paid as a consequence of a Non-Payment Election or a Non-Payment Event 

pursuant to Condition 8.1 (Non-Payment Event) or 8.2 (Non- Payment Election) (as the case may be), 

then, from the date of such Non-Payment Election or Non-Payment Event (the "Dividend Stopper 

Date"), [COMPANY] will not, so long as any of the Certificates are outstanding: 
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(i) declare or pay any distribution or dividend or make any other payment on, and will procure that 

no distribution or dividend or other payment is made on, any class of shares issued by 

[COMPANY] (other than to the extent that any such distribution, dividend or other payment is 

declared before such Dividend Stopper Date); or 

(ii) declare or pay profit or any other distribution on any of its Other Common Equity Tier 1 

Instruments or securities, ranking, as to the right of payment of dividend, distributions or similar 

payments, pari passu with the Relevant Obligations (excluding securities the terms of which do 

not at the relevant time enable [COMPANY] to defer or otherwise not to make such payment), 

only to the extent such restriction on payment or distribution is permitted under the relevant 

regulatory criteria for Tier 1 Capital applicable from time to time; or 

(iii) directly or indirectly redeem, purchase, cancel, reduce or otherwise acquire ordinary shares 

issued by [COMPANY]; or 

(iv) directly or indirectly redeem, purchase, cancel, reduce or otherwise acquire Other Common 

Equity Tier 1 Instruments or any securities issued by [COMPANY] ranking, as to the right of 

repayment of capital, pari passu with the Relevant Obligations (excluding securities the terms 

of which stipulate a mandatory redemption or conversion into equity), only to the extent such 

restriction on redemption, purchase, cancellation, reduction or acquisition is permitted under the 

relevant regulatory criteria for Tier 1 Capital applicable from time to time, 

in each case unless or until the next following payment of Rab-al-Maal Mudarabah Profit or (as the case 

may be) Rab-al-Maal Final Mudarabah Profit following the Dividend Stopper Date has been made in 

full (or an amount equal to the same has been duly set aside or provided for in full for the benefit of the 

Trustee in accordance with the Mudarabah Agreement). 

9. Payments 

9.1 Payments in respect of the Certificates 

Subject to Condition 9.2 (Payments subject to Applicable Laws), payment of the Dissolution Distribution 

Amount and any Periodic Distribution Amount will be made by or on behalf of the Trustee in [•] by wire 

transfer in same day funds to the Registered Account (as defined below) of the Certificateholder. 

Payments of the Dissolution Distribution Amount will only be made against presentation and surrender 

of the relevant Certificate at the specified office of any of the Paying Agents. The Dissolution Distribution 

Amount and each Periodic Distribution Amount will be paid to the holder shown on the Register at the 

close of business on the relevant Record Date. 

For the purposes of this Condition 9 (Payments), a Certificateholder's "Registered Account" means the 

[•] account maintained by or on behalf of such Certificateholder with a bank that processes payments in 

[•], details of which appear on the Register at the close of business on the relevant Record Date. 

9.2 Payments subject to Applicable Laws 

Payments in respect of Certificates are subject in all cases to any fiscal or other laws and regulations 

applicable thereto in the place of payment, but without prejudice to the provisions of Condition 13 

(Taxation). 

9.3 Payment only on a Payment Business Day 

Where payment is to be made by transfer to a Registered Account, payment instructions (for value the 

due date or, if that is not a Payment Business Day (as defined below), for value the first following day 

which is a Payment Business Day) will be initiated by the Principal Paying Agent on the due date for 

payment or, in the case of a payment of the Dissolution Distribution Amount, if later, on the Payment 

Business Day on which the relevant Certificate is surrendered at the specified office of a Paying Agent 

for value as soon as practicable thereafter. 

Certificateholders will not be entitled to any additional payment for any delay after the due date in 

receiving the amount due if the due date is not a Payment Business Day or if the relevant Certificateholder 

is late in surrendering its Certificate (if required to do so). 
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If the amount of the Dissolution Distribution Amount or, subject to Conditions 8.1 (Non-Payment Event) 

and 8.2 (Non-Payment Election), any Periodic Distribution Amount is not paid in full when due, the 

Registrar will annotate the Register with a record of the amount in fact paid. 

In this Condition 9.3 (Payment only on a Payment Business Day), "Payment Business Day" means a day 

on which commercial banks and foreign exchange markets in the [•] are open for general business and, 

in the case of presentation of a Certificate, in the place in which the Certificate is presented. 

9.4 Agents 

The names of the initial Agents and their initial specified offices are set out at the end of these Conditions. 

The Trustee reserves the right at any time to vary or terminate the appointment of any Agent and to 

appoint additional or other Agents provided that it will at all times maintain a Principal Paying Agent 

and a Registrar (which may be the same entity). Notice of any termination or appointment and of any 

changes in specified offices will be given to Certificateholders promptly by the Trustee in accordance 

with Condition 17 (Notices). 

10. Redemption and Variation 

10.1 Redemption and variation 

(a) No Fixed Redemption Date and Conditions for Redemption and Variation 

The Certificates are perpetual securities in respect of which there is no fixed redemption date and 

the Trustee shall (subject to the provisions of Conditions 4.2 (Subordination), 11 (Write-down at 

the Point of Non-Viability) and Condition 12.3 (Winding-up, dissolution or liquidation) and 

without prejudice to the provisions of Condition 14 (Prescription)) only have the right to redeem 

the Certificates or vary the terms thereof in accordance with the following provisions of this 

Condition 10 (Redemption and Variation). 

The redemption of the Certificates or variation of these Conditions, in each case pursuant to this 

Condition 10 (Redemption and Variation), is subject to the following conditions (in addition to 

those set out elsewhere in this Condition 10.1 (Redemption and variation)): 

(i) (except to the extent that the Financial Regulator no longer so requires) [COMPANY] 

having obtained the prior consent of the Financial Regulator; 

(ii) (except to the extent that the Financial Regulator no longer so requires) at the time when 

the relevant notice of redemption or variation is given, [COMPANY] is in compliance 

with the Applicable Regulatory Capital Requirements; 

(iii) (except to the extent that the Financial Regulator no longer so requires) immediately 

following such redemption or variation (as applicable), [COMPANY] will be in 

compliance with the Applicable Regulatory Capital Requirements; 

(iv) the Solvency Conditions are satisfied; and 

(v) (in the case of a redemption or variation pursuant to Conditions 10.1(c) (Redemption or 

Variation due to Taxation) or 10.1(d) (Redemption or Variation for Capital Event) only) 

the Tax Law Change or Capital Event, as the case may be, becomes, or would become, 

effective on or after the Issue Date. 

(b) Trustee's Call Option 

Subject to Condition 10.1(a) (No Fixed Redemption Date and Conditions for Redemption and 

Variation), the Trustee shall (upon the instructions of [COMPANY] (acting in its sole 

discretion)), by giving not less than 10 nor more than 15 days' prior notice to the 

Certificateholders in accordance with Condition 17 (Notices) and to the Delegate in accordance 

with the Declaration of Trust, which notice shall be irrevocable, redeem all, but not some only, 

of the Certificates at the Trustee Call Amount. 
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Redemption of the Certificates pursuant to this Condition 10.1(b) (Trustee's Call Option) may 

only occur on the First Call Date or any Periodic Distribution Date thereafter. 

(c) Redemption or Variation due to Taxation 

(i) Subject to Condition 10.1(a) (No Fixed Redemption Date and Conditions for 

Redemption and Variation) and the provisions of this Condition 10.1(c) (Redemption or 

Variation due to Taxation), if a Tax Event occurs, the Trustee shall (upon the 

instructions of [COMPANY] (acting in its sole discretion)), by giving not less than 10 

nor more than 15 days' prior notice to the Certificateholders in accordance with 

Condition 17 (Notices) and to the Delegate in accordance with the Declaration of Trust, 

which notice shall be irrevocable, (a) redeem all, but not some only, of the Certificates 

at the Tax Redemption Amount; or (b) vary the terms of the Mudarabah Agreement and 

the Certificates such that the Certificates remain or become, as the case may be, 

Qualifying Tier 1 Instruments, in each case without any requirement for consent or 

approval of the Certificateholders, and in the case of (b) only provided that such 

modifications or any document giving effect to such modifications do not impose, in the 

Delegate's sole opinion, more onerous obligations or duties upon it or expose it to 

liabilities or reduce its protections, and that such modifications or any document giving 

effect to such modifications are approved by the Trustee and the Delegate. 

(ii) Redemption of the Certificates, or variation of these Conditions, pursuant to this 

Condition 10.1(c) (Redemption or Variation due to Taxation) may occur on any date on 

or after the Issue Date (whether or not a Periodic Distribution Date). 

(iii) At the same time as the delivery of any notice of redemption or variation, as the case 

may be, pursuant to this Condition 10.1(c) (Redemption or Variation due to Taxation), 

[COMPANY] shall give to the Trustee and the Delegate a certificate signed by two 

Directors (upon which the Delegate may rely without liability to any person) stating that 

(A) the conditions set out in Condition 10.1(a) (No Fixed Redemption Date and 

Conditions for Redemption and Variation) have been satisfied; (B) a Tax Event has 

occurred; and (C) in the case of a variation only, the Certificates, as so varied, are 

Qualifying Tier 1 Instruments and that the Financial Regulator has confirmed that they 

satisfy paragraph (i) of the definition of Qualifying Tier 1 Instruments. Such certificate 

shall be conclusive and binding evidence of the satisfaction of the conditions precedent 

set out above. Upon expiry of such notice, the Trustee shall redeem or vary the terms of 

the Certificates, as the case may be. 

The Capital Regulations, as in force at the time of implementation of Basel III reforms in [•], 

may oblige [COMPANY] to demonstrate to the satisfaction of the Financial Regulator that 

(among other things) the Tax Law Change was not reasonably foreseeable as at the Issue Date. 

(d) Redemption or Variation for Capital Event 

(i) Subject to Condition 10.1(a) (No Fixed Redemption Date and Conditions for 

Redemption and Variation) and the provisions of this Condition 10.1(d) (Redemption or 

Variation for Capital Event), if a Capital Event occurs, the Trustee shall (upon the 

instructions of [COMPANY] (acting in its sole discretion)), by giving not less than 10 

nor more than 15 days' prior notice to the Certificateholders in accordance with 

Condition 16 (Replacement of Certificates) and to the Delegate in accordance with the 

Declaration of Trust, which notice shall be irrevocable, (a) redeem all, but not some only, 

of the Certificates at the Capital Event Amount; or (b) solely for the purpose of ensuring 

compliance with the Applicable Regulatory Capital Requirements, vary the terms of the 

Mudarabah Agreement and the Certificates such that the Certificates remain or become, 

as the case may be, Qualifying Tier 1 Instruments without any requirement for consent 

or approval of the Certificateholders, and, in the case of (b) only, provided that such 

modifications or any document giving effect to such modifications do not impose, in the 

Delegate's sole opinion, more onerous obligations or duties upon it or expose it to 

liabilities or reduce its protections, and that such modifications or any document giving 

effect to such modifications are approved by the Trustee and the Delegate. 
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(ii) Redemption of the Certificates, or variation of these Conditions, pursuant to this 

Condition 10.1(d) (Redemption or Variation for Capital Event) may occur on any date 

on or after the Issue Date (whether or not a Periodic Distribution Date). 

(iii) At the same time as the delivery of any notice of redemption or variation, as the case 

may be, pursuant to this Condition 10.1(d) (Redemption or Variation for Capital Event), 

[COMPANY] shall give to the Trustee and the Delegate a certificate signed by two 

Directors (upon which the Delegate may rely without liability to any person) stating that 

(A) the conditions set out in Condition 10.1(a) (No Fixed Redemption Date and 

Conditions for Redemption and Variation) have been satisfied; (B) a Capital Event has 

occurred; and (C), in the case of a variation only, the Certificates, as so varied, are 

Qualifying Tier 1 Instruments and the Financial Regulator has confirmed that they 

satisfy paragraph (i) of the definition of Qualifying Tier 1 Instruments. Such certificate 

shall be conclusive and binding evidence of the satisfaction of the conditions precedent 

set out above. Upon expiry of such notice the Trustee shall redeem or vary the terms of 

the Certificates, as the case may be. 

The Capital Regulations, as in force at the time of implementation of Basel III reforms in [•], 

may oblige [COMPANY] to demonstrate to the satisfaction of the Financial Regulator that 

(among other things) the Capital Event was not reasonably foreseeable as at the Issue Date. 

(e) Taxes upon Variation 

In the event of a variation in accordance with Conditions 10.1(c) (Redemption or Variation due 

to Taxation) or 10.1(d) (Redemption or Variation for Capital Event), none of the Trustee, the 

Delegate and [COMPANY] will be obliged to pay and will not pay any liability of any 

Certificateholder to corporation tax, corporate income tax or tax on profits or gains or any similar 

tax arising in respect of the variation of the terms of the Certificates provided that (in the case 

of a Tax Event) or so that (in the case of a Capital Event) the Certificates remain or become, as 

the case may be, Qualifying Tier 1 Instruments, including in respect of any stamp duty or similar 

other taxes arising on any subsequent transfer, disposal or deemed disposal of the Qualifying 

Tier 1 Instruments by such Certificateholder. 

10.2 Purchase 

Subject to [COMPANY] (A) obtaining the prior written consent of the Financial Regulator, (B) being in 

compliance with the Applicable Regulatory Capital Requirements, and (C) satisfying the Solvency 

Conditions at the time of purchase, [COMPANY] or any of its Subsidiaries, may at any time after the 

First Call Date purchase the Certificates in the open market or otherwise at such price(s) and upon such 

other conditions as may be agreed upon between [COMPANY] or the relevant Subsidiary (as the case 

may be) and the relevant Certificateholder(s). Upon any such purchase, [COMPANY] shall deliver such 

Certificates to any Paying Agent for cancellation and upon such cancellation, the Mudarabah Capital 

shall be reduced by the face amount of the Certificates so cancelled. 

10.3 Cancellation 

All Certificates that are redeemed, and all Certificates that are purchased pursuant to Condition 10.2 

(Purchase) and which [COMPANY] delivers for cancellation in accordance with Condition 10.2 

(Purchase), will forthwith be cancelled and accordingly may not be held, reissued or resold. 

11. Write-down at the Point of Non-Viability 

11.1 Effectiveness of this Condition 11 

The provisions of this Condition 11 (Write-down at the Point of Non-Viability) will apply with effect 

from (and including) the Effective Date. Forthwith following the occurrence of the Effective Date, 

[COMPANY] shall give notice of such occurrence to the Trustee and the Principal Paying Agent in 

accordance with clause 24 of the Agency Agreement and the Trustee shall then immediately give notice 

of such occurrence to the Certificateholders in accordance with Condition 17 (Notices). 



  - 36-   

 

11.2 16Non-Viability Event 

If a Non-Viability Event occurs, a Write-down will take place in accordance with Condition 11.3 (Non-

Viability Notice). 

It is the Mudarib's current intention to procure, to the extent permitted under applicable regulations and 

the terms and conditions or articles and by-laws governing its capital instruments, that a Write-down will 

take place: (1) after the common shares in the Mudarib absorb losses (if and to the extent such loss 

absorption is permitted at the relevant time under all relevant rules and regulations applicable to the 

Mudarib at such time) and the Financial Regulator has not notified the Mudarib in writing that the 

relevant Non-Viability Event has been cured as a result of such loss absorption; and (2) simultaneously 

with the write-down of any of the Mudarib's other obligations in respect of Tier 1 Capital and any other 

trust certificates and other instruments related to the Mudarib's other obligations constituting Tier 1 

Capital; and (3) prior to the write-down or write-off of any of the Mudarib's obligations in respect of tier 

2 capital and any other trust certificates and other instruments related to the Mudarib's other obligations 

constituting tier 2 capital, provided that in the case of (2) and (3) above, this will only apply to the extent 

such other instruments have contractual provisions for such analogous write-down at the point of non-

viability or are subject to a statutory framework that provides for such analogous write-down. 

Non-Viability Notice 

On the third Business Day following the date on which such Non-Viability Event occurs (or on such 

earlier date as determined by the Financial Regulator), the Mudarib will notify the Trustee thereof in 

accordance with the Mudarabah Agreement and the Trustee will then notify the Certificateholders thereof 

and the Principal Paying Agent in accordance with Condition 17 (Notices) (a "Non-Viability Notice"). 

A Write-down will occur on the Non-Viability Event Write-down Date and, with effect from such date, 

the Mudarabah Agreement will be automatically terminated and the Trustee shall not be entitled to any 

claim for any amounts in connection with the Mudarabah Assets. 

12. Dissolution Events and Winding-up 

The Declaration of Trust contains provisions entitling the Delegate to claim from the Trustee and 

[COMPANY], inter alia, the fees, expenses and liabilities incurred by it in carrying out its duties under 

the Declaration of Trust. The restrictions on commencing proceedings described below will not apply to 

any such claim. 

12.1 [COMPANY] Events 

If a [COMPANY] Event occurs, the Delegate (provided it shall have been given notice thereof by the 

Trustee or [COMPANY] or otherwise upon becoming aware of the [COMPANY] Event) shall promptly 

give notice of the occurrence of such [COMPANY] Event to the Certificateholders in accordance with 

Condition 17 (Notices) with a request to such Certificateholders to indicate to the Trustee and the Delegate 

in writing if they wish the Certificates to be redeemed and the Trust to be dissolved (a "Dissolution 

Request"). The Delegate may and, if so requested in writing by the Certificateholders of at least one-

third of the then aggregate face amount of the Certificates outstanding or if so directed by an 

Extraordinary Resolution of Certificateholders, shall (but in each case subject to Condition 12.3(e)(i) 

(Realisation of Trust Assets)), give notice (a "Dissolution Notice") to the Trustee that the Certificates are 

immediately due and payable at the aggregate face amount of the outstanding Certificates together with 

any Outstanding Payments, whereupon the aggregate face amount of the outstanding Certificates together 

with any Outstanding Payments shall become immediately due and payable. A Dissolution Notice may 

be given whether or not a Dissolution Request has been given to Certificateholders. 

 
16  Note: Write down at the point of non-viability is a key regulatory requirement for Tier 1 regulatory capital 

status. This will need to be considered on a case by case basis depending on the relevant jurisdiction. In certain 

jurisdictions, and dependent on the regulatory regime in that jurisdiction, it is possible for the Certificates to 

be converted into equity. Whilst this is not possible in all jurisdictions, conversion rights and procedures 

would need to be considered on a transaction specific basis.  



  - 37-   

 

12.2 Trustee Events 

(i) [COMPANY] has undertaken in the Declaration of Trust that, as soon as practicable following 

the occurrence of a Trustee Event, it will procure, subject to such amendment of the Declaration 

of Trust and such other conditions as the Delegate may require and subject to the consent of the 

Financial Regulator, the substitution of any newly formed special purpose company in form 

substantially the same as that of the Trustee, in place of the Trustee (the "Substituted Trustee"), 

or of any previous substituted company, as trustee and issuer under the Declaration of Trust and 

the Certificates provided that: 

(A) a deed is executed or undertaking given by the Substituted Trustee to the Delegate, in 

form and manner satisfactory to the Delegate, agreeing to be bound by the Declaration 

of Trust, the Certificates and the Transaction Documents (with consequential 

amendments as the Delegate may deem appropriate) as if the Substituted Trustee had 

been named in the Declaration of Trust, the Certificates and the other Transaction 

Documents as trustee and issuer in place of the Trustee; 

(B) if the Substituted Trustee is subject generally to the taxing jurisdiction of a territory or 

any authority of or in that territory with power to tax (the "Substituted Territory") 

other than the territory of the taxing jurisdiction to which (or to any such authority of or 

in which) the Trustee is subject generally (the "Trustee's Territory"), the Substituted 

Trustee shall give to the Delegate an undertaking satisfactory to the Delegate in terms 

corresponding to Condition 13 (Taxation) with the substitution for or the addition to the 

references in that Condition to the Trustee's Territory of references to the Substituted 

Territory whereupon the Declaration of Trust and the Certificates shall be read 

accordingly (and [COMPANY] shall also be required to give to the Delegate an 

undertaking satisfactory to the Delegate in terms corresponding to the last paragraph of 

Condition 13 (Taxation), extending its obligations thereunder to the Substituted 

Territory); 

(C) if any two directors of the Substituted Trustee certify that it will be solvent immediately 

after such substitution, the Delegate need not have regard to the Substituted Trustee's 

financial condition, profits or prospects or compare them with those of the Trustee; 

(D) the Trustee, the Substituted Trustee and [COMPANY] comply with such other 

requirements as the Delegate may direct in the interests of the Certificateholders; and 

(E) such substitution would not in the opinion of the Delegate be materially prejudicial to 

the interests of the Certificateholders. 

(ii) Subject to this Condition 12.2 (Trustee Events), the Delegate may agree to the substitution of the 

Substituted Trustee without obtaining the consent of the Certificateholders (it being 

acknowledged that each Certificateholder has by virtue of the last paragraph of the preamble to 

these Conditions authorised each Substituted Trustee to act as Rab-al-Maal pursuant to the 

Mudarabah Agreement on its behalf). 

(iii) If [COMPANY] fails to comply with the foregoing provisions of this Condition 12.2 (Trustee 

Events) within 60 days of the occurrence of the relevant Trustee Event, Conditions 12.1 

([COMPANY] Events) and 12.3 (Winding-up, dissolution or liquidation) shall apply to the 

relevant Trustee Event as if it was a [COMPANY] Event. 

12.3 Winding-up, dissolution or liquidation 

(a) Proceedings for Winding-up 

If a [COMPANY] Event occurs and a Dissolution Notice is delivered pursuant to Condition 12.1 

([COMPANY] Events), the Mudarabah will be liquidated in accordance with the provisions of 

the Mudarabah Agreement, and either the Trustee or the Delegate may at its discretion, and the 

Delegate shall if so requested in writing by the Certificateholders holding at least one-third of 

the then aggregate face amount of the Certificates outstanding (subject in each case to Condition 

12.3(e)(i) (Realisation of Trust Assets)) (i) institute any steps, actions or proceedings for the 

winding-up of [COMPANY] and/or (ii) prove in the winding-up of [COMPANY] and/or (iii) 
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institute any steps, actions or proceedings for the bankruptcy of [COMPANY] and/or (iv) claim 

in the liquidation of [COMPANY] and/or (v) take such other steps, actions or proceedings which, 

under the laws of the [•], have an analogous effect to the actions referred to (i) to (iii) above, in 

each case, for (subject as set out below) all amounts of Mudarabah Capital, Rab-al-Maal 

Mudarabah Profit, Rab-al-Maal Final Mudarabah Profit and/or other amounts due to the Trustee 

on termination of the Mudarabah Agreement in accordance with its terms and the terms of the 

other Transaction Documents, provided, however, that the Trustee or the Delegate may only 

take any such steps, actions or proceedings as described in this Condition 12.3(a) (Proceedings 

for Winding-up), but may take no further or other steps, actions or proceedings to enforce, prove 

or claim for any payment and provided further that neither the Trustee nor the Delegate may 

take any steps, actions or proceedings against [COMPANY] with respect to any sum that 

[COMPANY] has paid into the Transaction Account in accordance with the Transaction 

Documents in circumstances where the Trustee has failed to pay that amount to 

Certificateholders in accordance with these Conditions. No payment in respect of the Transaction 

Documents may be made by [COMPANY] as a result of any steps, actions or proceedings taken 

pursuant to Condition 12.1 ([COMPANY] Events), nor will the Trustee or the Delegate accept 

the same, otherwise than during or after a winding-up (or analogous event) of [COMPANY], 

unless [COMPANY] has given prior written notice (with a copy to the Trustee and the Delegate) 

to, and received no objection from, the Financial Regulator (which [COMPANY] shall confirm 

in writing to the Trustee and the Delegate). 

(b) Enforcement 

Without prejudice to Condition 12.1 ([COMPANY] Events) and the remaining provisions of this 

Condition 12.3 (Winding-up, dissolution or liquidation), the Trustee (or the Delegate) may at its 

discretion and the Delegate shall if so requested in writing by the Certificateholders holding at 

least one-third of the then aggregate face amount of the Certificates outstanding and without 

further notice (subject in each case to Condition 12.3(e)(i) (Realisation of Trust Assets)) institute 

such steps, actions or proceedings against [COMPANY] or against the Trustee, as it may think 

fit to enforce any term or condition binding on [COMPANY] or the Trustee (as the case may be) 

under the Transaction Documents (other than any payment obligation of [COMPANY] under or 

arising from the Transaction Documents, including, without limitation, payment of any principal 

or premium or satisfaction of any payments in respect of the Transaction Documents, including 

any damages awarded for breach of any obligations), including, without limitation, any failure 

by [COMPANY] to procure the substitution of the Trustee in the circumstances described in 

Condition 12.2 (Trustee Events). However, in no event shall [COMPANY], by virtue of the 

institution of any such steps, actions or proceedings, be obliged to pay any sum or sums, in cash 

or otherwise, sooner than the same would otherwise have been payable by it in accordance with 

the Transaction Documents. Nothing in this Condition 12.3 (Winding-up, dissolution or 

liquidation) shall, however, prevent the Trustee (or the Delegate) from taking such steps, actions 

or proceedings as described in Condition 12.3(a) (Proceedings for Winding-up) in respect of any 

payment obligations of [COMPANY] arising from the Mudarabah Agreement or any other 

Transaction Document (including any damages awarded for breach of any obligations). 

(c) Non-Viability and Solvency Conditions 

All claims by the Delegate and/or the Certificateholders against the Trustee under the Certificates 

and all claims by the Trustee (or the Delegate) against [COMPANY] under the Transaction 

Documents (including, without limitation, any claim in relation to any unsatisfied payment 

obligation of the Trustee and/or [COMPANY] under the Certificates or the Transaction 

Documents, as the case may be) shall be subject to, and shall be superseded by: (i) the provisions 

of Condition 11 (Write-down at the Point of Non-Viability), irrespective of whether the relevant 

Non-Viability Event occurs prior to or after the event which is the subject matter of the claim 

and (ii) the provisions of Condition 4.2.4 (Subordination), irrespective of whether the breach of 

a Solvency Condition at the relevant time or the issue of a bankruptcy order in respect of 

[COMPANY] occurs prior to or after the event which is the subject matter of the claim, in each 

case provided that nothing in these Conditions shall affect or prejudice the payment of the costs, 

charges, expenses, liabilities or remuneration of the Delegate or the rights and remedies of the 

Delegate in respect thereof, all of which shall accordingly remain unsubordinated. 
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(d) Extent of Certificateholder remedy 

No remedy against [COMPANY], other than as referred to in this Condition 12 (Dissolution 

Events and Winding-up), shall be available to the Delegate, the Trustee or the Certificateholders, 

whether for the recovery of amounts owing in respect of the Transaction Documents or in respect 

of any breach by [COMPANY] of any of its other obligations under or in respect of the 

Transaction Documents. 

(e) Realisation of Trust Assets 

(i) Neither the Trustee nor the Delegate shall be bound to take any steps, actions or 

proceedings to enforce or to realise the Trust Assets or any of the actions, steps or 

proceedings referred to in these Conditions in respect of [COMPANY] or, in the case of 

the Delegate only, the Trustee to enforce the terms of the Transaction Documents or 

give a Dissolution Notice (including, without limitation, pursuant to this Condition 12 

(Dissolution Events and Winding-up)), unless (1) it shall have been so requested by an 

Extraordinary Resolution of the Certificateholders or in writing by Certificateholders 

holding at least one-third of the then aggregate face amount of the Certificates 

outstanding and (2) it shall have been indemnified and/or secured and/or pre-funded to 

its satisfaction provided that the Delegate shall not be liable for the consequences of 

exercising its discretion or taking such steps, actions or proceedings and may do so 

without having regard to the effect of such action on individual Certificateholders. 

(ii) No Certificateholder shall be entitled to proceed directly against the Trustee or 

[COMPANY] or to take the actions, steps or proceedings referred to in Conditions 

12.3(a) (Proceedings for Winding-up) and 12.3(b) (Enforcement) above, unless (i) the 

Trustee or the Delegate, having become bound so to proceed, fails to do so within a 

reasonable period and such failure is continuing and (ii) the relevant Certificateholder 

(or such Certificateholder together with the other Certificateholders who propose to 

proceed directly against any of the Trustee or [COMPANY], as the case may be) holds 

at least one-third of the then outstanding aggregate face amount of the Certificates, in 

which case the Certificateholders shall have only such rights against [COMPANY] as 

those which the Trustee or the Delegate is entitled to exercise as set out in Condition 

12.1 ([COMPANY] Events) and this Condition 12.3 (Winding-up, dissolution or 

liquidation). 

(iii) Under no circumstances shall the Delegate or any Certificateholder have any right to 

cause the sale or other disposition of any of the Trust Assets (other than as expressly 

contemplated in the Transaction Documents) and the sole right of the Delegate and the 

Certificateholders against the Trustee and [COMPANY] shall be to enforce their 

respective obligations under the Transaction Documents. 

(iv) The foregoing paragraphs in this Condition 12.3(e) (Realisation of Trust Assets) are 

subject to this paragraph. After enforcing or realising the Trust Assets and distributing 

the net proceeds thereof in accordance with the Declaration of Trust, the obligations of 

the Trustee in respect of the Certificates shall be satisfied and no Certificateholder may 

take any further steps against the Trustee (or any steps against the Delegate) to recover 

any further sums in respect of the Certificates and the right to receive any such sums 

remaining unpaid shall be extinguished. In particular, no Certificateholder shall be 

entitled in respect thereof to petition or to take any other steps for the winding-up of the 

Trustee. 

13. Taxation 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

14. Prescription 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 



  - 40-   

 

15. Delegate 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

16. Replacement of Certificates 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

17. Notices 

Notices to Certificateholders will be deemed to be validly given if mailed to Certificateholders by pre-

paid registered mail (or its equivalent) or (if posted to an overseas address) by airmail at their respective 

addresses in the Register. Any such notice will be deemed to have been given on the day after being so 

mailed. The Trustee shall also ensure that notices are duly given or published in a manner which complies 

with the rules and regulations of any listing authority, stock exchange and/or quotation system (if any) 

on which the Certificates are for the time being admitted to listing, trading and/or quotation. 

Notices to be given by any Certificateholder shall be in writing and given by lodging the same, together 

with evidence of entitlement to the relevant Certificates, with the Principal Paying Agent. 

18. Meetings of Certificateholders, Modification, Waiver, Authorisation and Determination 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

19. Contracts (Rights of Third Parties) Act 1999 

No rights are conferred on any person under the Contracts (Rights of Third Parties) Act 1999 to enforce 

any term of these Conditions, but this does not affect any right or remedy of any person which exists or 

is available apart from that Act. 

20. 17Governing Law and Dispute Resolution 

20.1 Governing Law 

[The Declaration of Trust (including these Conditions) and the Certificates, and any non-contractual 

obligations arising out of or in connection with them are governed by, and shall be construed in 

accordance with, English law.] 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 

21. Waiver of interest 

Each Party irrevocably agrees that no interest will be payable or receivable under or in connection with 

each  Agreement or any other Transaction Document and in the event that it is determined that any interest 

is payable or receivable in connection with each Agreement or any other Transaction Document by a 

Party, whether as a result of any judicial award or by operation of any applicable law or otherwise, such 

Party agrees to waive any rights it may have to claim or receive such interest and agrees that if any such 

interest is actually received by it, it shall promptly donate the same to a registered or otherwise officially 

recognised charitable organisation. 

 
17  Note: The choice of governing law is important in order to obtain legal certainty in the case of a contractual 

dispute arising.  English law remains the benchmark for Sukuk issuances.  
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USE OF PROCEEDS 

The net proceeds of the Certificates will be paid by the Trustee (as Rab-al-Maal) (for and on behalf of the 

Certificateholders) to [COMPANY] (as Mudarib) as contribution of the Mudarabah Capital pursuant to the terms 

of the Mudarabah Agreement. 
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DESCRIPTION OF THE TRUSTEE 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 
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DESCRIPTION OF [COMPANY] 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 
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MANAGEMENT OF [COMPANY] 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 
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TAXATION 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 
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SUBSCRIPTION AND SALE 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 
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GENERAL INFORMATION 

[TO BE AGREED BETWEEN PARTIES ON THE RELEVANT TRANSACTION] 



 

TRUSTEE AND RAB-AL-MAAL 

[•] 

 

MUDARIB 

[•] 

 

 

DELEGATE 

[•] 

 

PRINCIPAL PAYING AGENT AND CALCULATION AGENT 

[•] 

 

REGISTRAR AND TRANSFER AGENT 

[•] 

 

MANAGERS 

[•] 

 

AUDITORS TO [COMPANY] 

[•] 

 

SHARI‘AH ADVISERS TO [COMPANY] 

[•] 

 

 


